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OERTIFIOATES. 



STATE OF NEW YORK, ) 

Office of ths Sbcrstabi of State. ) 

I have compared sections 361 and 870 ot the Code of Civil Procedare aa 
amended by Chapters 63 and 299 of the Laws of 1878, and do hereby certify, 
that the same are correct transcripts therefrom and of the whole of said original 

« 

sections. I further certify, that section 830 of the Code (rf Civil Procedure 
was repealed by Chapter 166 of the Laws of 1878. 

Given under my hand and the seal of office of the Secretary of State, 
at the city of Albany, this twenty-fifth day of June, in the year 
[L. 8.] one thousand eight hundred and seventy-eight 

ALLEN C. BEACH, 

Secretary qf State, 

State of New York, ) , 

Office of the Secretary of State, j " 

J- ' V _, 

I, Edgar K. Apgar, Deputy anA'a«tiii^ Secretary of State, do hereby certify 
that the following book contains a correct* tra^s«Vipi; ^f the Code of Civil Pro- 
eedure, passed June 2, 1876, as aukenc^^and com^bi^ed by the acts of the 
Legislature passed since its ena(;Jm9nt: ' '. - ; j''' 

In witness whereof, I have her^tf^fret. piy-pignatiu^, at the city of Albany, 
this twenty-eighth day of Auguct, «^a the year one thousand eight t 
hundred and seventy-seven. 

EDGAR K. APGAR, 

Deputy and acting Secretary of State. 
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PREFACE TO FIRST EDITION. 



We present herewith to the public a code which will have the 
rare distinction of aupersoding one of such incontestable merit that 
it was ailopted bodily by at least one state of the Union, and served 
wt llic best model for several others in revising their method of legal 
prooerlvire. The so-called " Code of Remedial Justice," which was 
in force during the first three weeks of last May, was unworthy of 
the honor thrust upon it. It was crude and pedantic. It was an 
afllicttoii upon the legal profession, which was almost unanimous in 
condemning it throughout the State. 

Owing to the laborious efforts of a small number of men, com- 
ipoeing one of the judiciary committees of the Legislature, this code 
hiut been brought to a condition tolerable to the community. By 
a rigorous system of remodeling — extending to the minutest detail8 
and inchiding the restoration of many of the provisions of the old 
codti, which, in clearness and conciseness, could not be excelled — 
tt hill was at length prepared, making amendments to nearly every 
eectiou. None of these can be said to be uuneccseary; and when 
this bill became a law it met with universal approval. 

In this way the work of revising the code of 187G, which we 
have undertaken, was one almost as difficult as the labor, which 
the commissioners imposed upon themselves, of revising the old 
code. We have, however, been animated by the strong conviction 
that it will, undoubtedly, be, more grateful to the profession ; and 
we ore satisfied that the perfect accuracy which we have endeav- 
ored to attain will sufficiently recommend this edition of the Cot 
of Civil Procedure to public appreciation. 

THE EDITOR. J 
. Aut-isy, N. Y., June 0, 1877. 



PKEFACE TO SECOND EDITION. 



In the second edition of the Code an attempt has been made to 
present in a concise form the provisions of the Code of Civil Pro- 
cedure as amended by the Legislature of 1878, and all the provisions 
of the old Code still in force. For the convenience of the practi- 
tioner the volume is preceded by a table containing parallel refer- 
ences between the sections of the new and old Code, and a statement 
of the statutes repealed by the general repealing act of 1877. This 
volume does not present the difficulties in readily turning to any 
provision of law sought for, which exist in the more voluminous 
editions of the Code, and yet it is believed that nothing is omitted 
which is desirable as affording easy reference to the existing law 
p^scribing the practice in the courts of record in this State. 

THE EDITOR. 

Dated July 1, 1878. 
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153. Reply, when to be put in, what to contain 494,514, 516 

154. When defendant may move for judgment upon an answer «« ^ 515 

155. Demun*er to reply 498 

156. Subscription to, and verification of pleadings '. 520, 523 

157. Verification of pleadings 523, 525, 526 

158. How to state an account in pleading 531 

159. Pleadings to be liberally construed < 519 

160. IiTelevant or redupdant matter to be stricken out 545, 546 

161. Judgments, how pleaded 532 

162. Conditions precedent, how pleaded '. 533, 534 

, 163. Private statutes', how pleaded i . . . 530 

164. Libel and slander, how stated in complaint 535 

165. Answer in such cases 535, 536 

167. What causes of action may be joined in the same action 483, 484 

168. Allegations not denied, when to be deemed true., 522 

169. Material variances, how provided for 539 

170. Immatenal vanances, how provided for 540 

171. What to be deemed a variance 541 

172. Amendments of course 497, 542,, 543 

173. Amendments by the court 723 

174. Amendment after demuiTer 724, 783 

175. Suing a party by a fictitious name, when allowed 451 

176. No error or defect to be regarded, unless it affects substantial nghts 721, 723 

177. Supplemental complaint, answer and reply 544 

178. No person to be ari*ested, except as prescribed by this act 548 

179. Cases in which defendant may be arrested 549, 550, 553 

180. Order for aiTest, by whom made 551, 556 

181. Affidavit to obtain order ; to what actions this chapter applicable 557 

182. Security by plaintiff before order for arrest 559, 812 

183. Order, when made, and its form 551, 558, 561, 566, 567 

184. Affidavit and order to be delivered to sheiifiT, and copy to defendants 562 

185. An-est, how made 104, 563 

' 186. Defendant to be discharged on bail or deposit 673 

187. Bail, how given 575 

188-189. Surrender of defendant 591,592, 593 

190. Bail, how proceeded against 596 

191. Bail, how exonerated 601 

192. Delivery of undei'taking to plaintiff, and its acceptance or rejection by him 577 

193. Notice of justification ; new undertaking of other bail 578 

194. Qualifications of bail 579 

195-196. Justification and allowance of bail 580, 581 

197. Deposit of money with sheriflT. 582 

198., Payment of money into court by sheriflT 588 

199. Substituting bail for deposit 584 

200. Money depositetl, how ai)plied or disposed of 585 

201. Sheriff when liable as bail, and his discharge from liability 587 

202. Proceedings on judgment against sheriff. 688 

203. Bail liable to sheiiff 589 

204. Motion to vacate order of ari*est, or reduce bail ...'.••. 567 

205. Affidavits on motion 

218. Writ of injunction abolifihed» and order substituted 602» 
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itjnn, in what e»t*a grtiaXed . . 
A tlmttlt may tiei^TMitcd-. 
!, nhrun rvquirw) ; tL-iuporary injuiiclJoD 
iilly ujaoii injunction ; iluu&i;^s Imn >a:ert«iie(I . 
r tu sbtiw uuiM whf injUDctinu should not be (frMitodo 
B k> VKMte or iuodif]r injunatiou . . 

Uvjla oo motion 

petty of finvign carporationa and gf noo-reeiilent. or alweoodiiig or c 
I, may b« attached . . 
il of, by wtioio granted . ■ 

IB may be ^nuited 638, 687. 689 

Ti obtaining warrant ...... ...... 640 

In wirnm [lirantnl and what to require 641 

I, Hotto of prDC«it<diii|r in «iei;ii ting warrant 644, 6Bi, 074 

k ProemdiiigB in case of perishable jirujwrty or vessela 656, 880. 666 

n eorjuniUiins or Asaocintions liable to attachment 647 

ii. how eiecutiMl uu property incapAble of luauuM delivery 649 

if defendant's inl«reet to be furnished by curporatioii 650, 6CI 

l.-i« satisfied 647, 708 

liver notes, etc., of defendant uiay be proeecuted by pUuntiff in 

Hi'Iion in wUch the attachment issued 0TT-6S0 

U sheriff un attachment, property or bond, how dieposed of, on jadgmeiil 

'' W defendant 709, 710 

Etcharge "f attachment and return of property, or it« proceeds, to defendant on 

bin apjieanuico in action .' G37, 689, 709 

I, Unilertaking on the iwrt ofthe defendant 633,683.686.088,689,690. 691 

L Whenslirriffturelam warrant and proceedings thereon 713 

4> Fuwera iif court as to receivei's, deposit of money, etc, in court, and other pro- 
rid onaJ rrmedlee 511, 713,717, 718 

S. Ju'lfftnciil. what 1300 

I. Judgment oa Culure of defendant to answer, 512, 1213, 1213, 1214, 1315, 1216, 1317, 

1918, iai9 

T. Jnilgment poMvolouBdemun-er, answer, or reply S8T 

I The >lit^rI1^^t kinds of iaues S63 

xif Uw H4 

J, lBsne..f fiwt 904 

L Ouioeiieeof both Uw and fact, the laBiiB of law to be fint tried. 066 

I Trial, what 96S 

1. bene of fact to be tried by jury, unless waived or reference ordered 968. 969 

L Dther bwuea ta be trieil by the court 1169, 973 

e to he tried Iwfore a sivg]is judge 976, 979 

I, EiliFr[iarty may girenoticeof trial; note of issue, pi'Dvisions as to stenographer, 

83, 86. aSl, 253. 2fl3, 363, 380, 290,977 680 

U Ordw of diepoMng of issnee on the calendar 978 

i. FJihrr i-ftHy may bring issue t/i trial 967. 980 

:.- furnish court with copy BUmmons, pl«ailing«. etc 081 

I") sjiecinl verdicts, defined . 1186 

■ nUct in Biwclal cases HOT 

: tiiiding. with guneral verdict, former to control 1188 

'<>r the recovery of money only, Jury toasaess damages 503. 504, 1I8!I 

■Micl B95. B97. 999, US9 

-'■ :-- ulwlMmKiU entered 1000,1002, 1185. 1233. 1234, Itf 
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TABULAR STATEMENT. 

Section. Section. 

266. Trial by jury, how waived 1008, 100 

267. On trial by the coui*t, judgment to be given in twenty days 1010, 1021, 1022, 1221 

268. Exceptions how and when taken 994,997,1001,1337, 13» 

269. Proceedings upon judgment on issue of law 1222, 1221 

270. All issues x'efei'able by consent ; .' lOi: 

271. When reference may be compulsorily ordered 1013, 1011 

272. Trial befoi*e referee ; exceptions to and appeal from report of, 994, 997, 1014, 1018, 

1022, 1226, 1228, 1337, 1331 

273. Refei-eeshow chosen 1011, 1012,1019, 1024, 102i 

274. Judgment may be for or against any of the parties 821, 822, 1204; 1205, 120( 

275. TTie relief to be awai-ded to the plaintiff. 120' 

276. Rate of damages 120( 

278. Entry of judgment 1205 

279. Clerk to keep a judgment book 123( 

280. Judgment to be entered in judgment book 123< 

281. Judgment roll 1237, 123^ 

282. Judgment, in what cases and how to be docketted and lien thereof, 1246, 1247, 

1251, 1252, 1255, 1256, 1257, 1258, 1259, 127S 

283. Execution within five years, of course 1375, 137( 

284. After five years, to be issued only by leave of court ; execution on judgments of 

justices* or other inferior coui'ts 1377, 137J 

285. Other judgments, how enforced 1240, 1241 

286. The different kinds of execution 1364 

287. To what counties execution may be issued 450, 1242, 1365, 1488 

288. Executions against the pei*son ; in what cases and when 572, 1487, 1489 

289. Form of the execution 1363, 1366, 1368, 1369, 1371, 1372, 1373 

290. To be returnable in sixty days ., 1366 

291. 

310. Interest on verdict or report, when allowed > 1235 

823. Writs of eiTor abolished, and appeals substituted 1292 

324. Orders made out of court, how vacated or modified 77r 

825. Who may api>eal 129- 

826. Parties, how designated on appeal 129s. 

827. Ap^>eal, how made 1300, I'M* 

828. Clerk to transmit papei-s to Appellate Court 131. 

329. Intermediate oi'dei's affecting the judgment, may be reviewed on the api)eal 131» 

330. Judgment on api)eal 1317, 132;: 

SStl. Certain appeals to be within two years 1325, 134 

832. Other appeals within thirty days 1351, 135' • 

833. Appeals, cases may be taken 1324, 133- 

334. Security on appeal 1305, 1306, 132; 

335. On judgment for money, security to stay execution 1306, 1308, 132^ 

836. If judgment be to deliver documents, they must be deposited 1328, 132? 

337. If to execute conveyance, it must be executed and deposited 133» 

838. Security where judgment is to deliver property, or for a sale of mortgaged pi'emises, IdSl 

339. Stay of preceedings upon security given 1310, 1315 

340. Undertakings may be in one instrument or several 1384 

341. Security to be approved and sureties to justify 183H 

342. Perishable property may be sold notwithstanding appeal 131( 

843. Undertaking must be filed 1307, 1324, 1881 

344. Appeal to the supreme court from an inferior coui*t ; in what cases ....1340, 1342^ 186Q 
845. Security most be given as upon appeal to the court of appeals IM] 
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TABULAR STATEMENT. 

MtioQ. Section. 

Apiieal wbere beard 1944 

Jml^nient on appeal, where entei-ed and docketed 1345, 13G5 

Appealb from cii*cuit8 and 8i>ecial terms to same court in general term ; necurity 

onapiwal 1309, 134t>, 1351, 1352, 1355 

Oilers by a single judge may be apfvealed from in cei'taiu cases 1347, 1349 

Orders at chambers, to be entei-ed befoi-e appeal. 1304, 1348, 1351 

Controversy, how submitted without action 1279, 1281 

Judgment on, as in other cases, but without costs 1280, 1281 

Judgment may be enfoi^ced, or appealed fi*om, as in an action 1280 

Judgment may be confessed for debt due, or contingent liability 1278 

Statement in wnting, and form tliei*eof 1274 

Filing same, and entenng judgment 1275, 1276, 1277 

Defendant may serve oft'er to compromise, and the proceedings thereon. .... 738, 739 

. Defendant may oifer to liquidate damages conditionally .••... 736 

. £HV4:t of acceptance or I'efusal of offer 737 

. Admission or inspection of wi-iting 735, 803, 807, • 808 

• 

. A party may examine his advci'sary as a witness on the tnal 828, 870 

. Such examination also allowed iHjfore trial ; proceedings therefor.. 870, 872, 873, 886 

. Pai*ty, how comi>elled to attend 870, 880, 881 

. Testimony of party may be rebutted. 838 

. Etfect of refusal to testify 858 

• 

. Persons for whom action is brought or defended may be examined 828 

. Examination of co-plaintiif or co-defendant 870 

. No witness to be excluded by rea.son of interest 828 

. To whom last section inapplicable 829 

. D«.>tiiiition of order • • 767 

. Dvtinition of a motion ; motions, how and whei*e made 720, 708, 709, 770, 772, 773 

775, 885, 991 

. "When notice is ne<;essary, it must be eight <iays before hearing 780 

1. In ai'tions in supreme court, county ju<lge may a4;t at chaml>erH ; his ordei-H, how 

reviewed 241, 774 

L In absence of judge at chaml)ei-8, motion may Iw trarij^jferred by him Ut another 

judge *^7l 

). Enlarging time for proceedings in an action 781 , 782, 7H4 

J. Aliidavits defectively entitled, valid 728 

7. Time how copiputed 788 

^ 409. Notices and other pa|)ei-s, how served on party or attorney 796, 797 

Oi 411. When and how scTved by mail 797 

1 Double time when served by mail '^^ 

3. Eight days ni.tice of ninti(»n, etc., lH*fnr*» coui-t or judge, uhen jM-i-wmally served, 7H0 

4. When paj^ers neeti not l;e herveil (ifi defeii'lant 799 

5. Service of impers when party n*side?4 iMit of the htate WK) 

1 Summons and i>leadings to Ite tiled within ten days after i«rrviee 824 • 

7. Service, where jiaHy ajjpeai's by aTt^'niey ••• '■"' 

8L Thi.s chajvter nf»t to ajiply to suiomon;* <»r j^i-rH-»'Ks or to pajMM> to bring party into 

c(»ntempt ^'* 

I Duty of i^heriiiaiiil c«.i-«»oer in -er. ir.;r -r i-x»;cutiiig pr'/'i'-ft, and how enfonred . . UKi, 173 

Ol Guaniian not to receive pn.ii^rty until r*rcarity given 474 

L Power of referees ' 

L Papers lost or withheld, how Hupplie^l '^* 
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TABULAR STATEMENT. 

Section. ^ Section. 

423. Where undertaking to be filed 816 

424. 

425. Time for publication of notices, how computed 787 

426. Laws of other states and governments, how proved 942 

470. Judges of supreme coui-t to make general rules 17 
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REPEALING ACT. 



CHAPTER 417 OF 1877. 



KEVISED STATUTES. 



The fonowing provisions of the Revised Statutes are repealed : 



jtT 1, Ch. 5, tit. 4, }§ 24, 25, 26, 27. 

jrr 2, Ch. 1, tit. 5, $$ 5, 6. 

Ch. 3, ii 16, 17, 27. 

Ch. 5, tit. 1, art. 1, all. 

Ch. 5, tit. 1, art. 6, } 17, the conclud- 
ing* portion beginning *• but when- 
ever any person shall have re- 
mained charged.** 

BT 3. Ch. 1, tit. 1, art. 3, all. 

Ch. 1, tit. 2, all, except }§ 38, 39, 43, 
45, and articles 6 and 7 of that 
title. 

Ch. 1, tit. 3, all. 

Ch. 1, tit. 4, §} 1 to 27, both inclu- 
sive, and } 45. 

Ch. 1, tit. 5, all except }§ 4, 5, 6, 7, 
21, 24, 25, 27, 28 and 29 thereof, 
and so much of §} 11 and 14 thereof 
as relates to criminal courts. 

Ch. 2, tit. 4, }§ 245, 246, 247, 248. 

Cb. 3, all, except tit. 1, $ 14, and ex- 
cept tit. 2, ($ 40, 41, 44, 45, 48 and 
64 to 61» boUi inclusive. 



Past 3, Ch. 5, tit. 5, }} 22 to 29 both inclu- 
sive. 

Ch. 6, all, except tit. 2, $$ 12, 18 ; and 
except tit. 4, } 14, and except tit. 
6, arts. 1 and 2. 

Ch. 7, aU, except tit. 2, }} 15, 16, and 
except tit. 3, }§ 63 to 70 both in- 
clusive, and }} 74, 75, 76. 

Ch. 8, tit. 1, all. 
Ch. 8, tit 2, all. 
Ch. 8, tit. 3, } 8. 

Ch. 8, tit. 4, art. 1, all, except {{ 1» 
2, 3, 12, 13, 14, 15. 

Chap. 8, tit. 6, so much of $} 16 to 21 
thereof, both inclusive, as relates 
to petit jurors, and }$ 37 to 42, 
bbth inclusive. 

Ch. 8, title 13, } 1. 

Ch. 8, tit. 17, all, except ($ 1, 13, 14, 
15, 27, 28, 29, 30, 32, 35 

Ch. 9, tit. 3, all, except $ 66, and ex- 
cept so much of art. 3 aa applies 
to appeals firom surrogateB* ooortt. 



REPEALING ACT. 



CODE OF PROCEDURE 



Was all repealed, except the following sections and parts of sections thereof, 
to wit: 



{{ 1 to 8y both inclusive. 

{ 80. The introductory clause, and subdi- 
visions 2, 10 and 11 thereof. 

§} 52 to 71, both inclusive. 

( 111. 
(112. 

(118- 

(132. 

{ 186. The introductory clause and subdivi- 
sions 1 and 4 thereof. 

(166. 

{ 167. The concluding portion, bei^nning^ 
with the words ** in actions to foreclose 
mortgages." . 

$} 206 to 217, both inclusive. 

$224. 

(248. 

{ 244. The introductory clause and subdivi- 
visions 3 and 4 thereof. 



$ 256. Those portions of } 256 which are not 
inconsistent with or superseded by the act 
chapter 448 of the laws of 1876, entitled 
*'An act relating to courts, officers of 
justice and civil proceedings." 

i 261. That portion of $ 261, beginning with 
the words *' in an action for the recovery 
of specific personal property," and end- 
ing with the words ** or taking and with- 
holding such property." 

}277. 

} 284. The concluding portion of $ 284, be- 
ginning with the words *' when judgment 
shall have been i*endered." 

}} 292 to 309, both inclusive. 

$} 311 to 822, both inclusive. 

}} 351 to 371, both inclusive. 

}} 375 to 381, both inclusive. 

§i 427 to 469, both inclusive. 

ii 471 to 473, both inclusive. 



SESSION LAWS. 



(repealbb.) 



1881, Ch. 191. 

1882, Ch. 128. 
Ch. 158. 
Ch. 276. 

1888, Ch. 14. 

Ch. 159. 

Ch. 187. 

Ch. 271, except ( 6 thereof. 
1884t Ch. 94. 

Ch. 262. 



1835, Ch. 159, 189, 197 and 211. 

1836, Ch. 489. 
Ch.«499. 
Ch. 525. 

1837, Ch. 93, 164, 462 and 468. 

1838, Ch. 129. 

1839, Ch. 116. 



Ch. 210, a 1, 2, 5, 6, 9, 10, 14, 15, 17, j 



18 and 20 thereof. 
Ch. 808. 



KEPEALING ACT. 



I8»,Ch. 317. 

Ch. 346. 
lUO, Oi. 3S1, except }$ 8 w<l "> thereof. 

Ch. 276. 
I6U. Ch. 193. 

Ch.SM. 

Ch.H8. 

Cfa.ST9. 

Ch. 283. 
1U2, Ch. 109, except $ 5 thereof. 

Ch. 1&7, i 1 thereof. 
lM3,Ch. 88. 

Ch. 188. 
ISM, Ch. lOt, ncept { 2 thereof. 

Ch. 148. 

Ch. 295. 

Ch. 324. 
1645, Ch. 24. 

Ch. 112, i 1 thereof. 

Ch. 133. 

Ch.lS3. 

Ch. 3N. 

Ch.2Sl. 

Ch.234. 

Ch. 303. 
1S4«, Ch. 2. 

Cb. 33. 

Ch. 75. 

Oi. 190. 

Ch. 150. 

Cb. SW. 

Ch. 348. 
1S47, Cb. 85. 

Ch. 134, { 1 ther«of. 

Ch. 276, } 16 thereof, 

Ch. 277, W 12, 13 and 14 thereof. 

Ch. 280. except articles 1 and'S ; ^ 22, 
25. 33. 33, 37 and 65. and BO much of 
}f 28 and 45 as Applies to Buirogstes' 

Ch. 377. 

Ch. 390, ii a and 3 thereof. 
Ch. 410, }{ 1 to 6. both inclusive thereof 
Cb. 470, except }} 14, 26, 32, 33, 35, 45 
•nd 58 tbeT«oL 



%. 495, excejtt the last aeutence of f S 
thereof. 



h. 134, except ($ 1 and 13 thereof. 

h. 125, except }{ 1, 11, 12, 20 and 81 
thereof, and $$ 27 to 39 thenof, both 
incluBtve ; hut the repeal of { 10 does 
not affect j5 ..f rliii|iliT M of the 
laws of 1863 ; un.l Hi,: rL-|)L';il of ( 34 
does not affect $ 13 of chapter 470 of 
the laws of 1870. 

li. 144, ${ 5, 8, 9 and 10 thet«of. 

li. 226, } 32 thereof. 



Cb. 439, ii 11 to 18 thereof, both inclu- 

1850, Ch. 1,15 and 41. 

Cb. 102, }} 1 to 10, both inclusive thereof. 

Ch. 128. 

Ch. 138, }} 1, 3, 3, 4, 9 and 10 thereof. 

Ch. 225, } 3 thereof. 

Ch. 245. 

Cb. 360. 

Ch. 39S. 

1851, Cb. 3. 
Cb. 21. 

Ch. 43, a 7, 8 and 10 thereof. 

Ch.202. 

Ch. 211. 

Cb. 488. except the concluding- portion 
of } 2 thereof, beginning- with th« 
words " and in case of the matnli^ 



1853. Ch. 44. 

Ch. 314. except i 1 thereof 
Ch. 374. except JJ 7, 8 thereof 
Ch. 389, K 4. 6. 7, 9 and 10 thereof. 
1853, Ch. 91, RO much thereof an amends ff 7 
' and 10 of chapter 48 of the Um of 
1851. 



EEPEALING ACT. 



1875, Ch. 3. 
Ch.82. 
Ch. 49, $ 5. 
Ch. 52. 
Ch.l27. 
Ch. 181. 
Ch, 139. 

898 



1876, Ch. 167. 

Ch. 251, §§ 1 and 4. 
Ch. 366. 

Ch. 479, except § 41 thereof ; §§ 48 to 52 
thereof, both inclusive, and {{ 54 and 
55 thereof. 

Ch. 616. 



THE CODE OF CIVIL PROCEDURE, 

CHAPTER 448, LAWS OP 1876, 

AS AMENDED BY CHAPTERS 416 AND 422, LAWS OF 1877, 

AND AS FURTHER AMENDED BY CHAPTERS 

63, 299 AND 166 OF THE LAWS OF 1878. 



AS ACT RELATING TO COURTS, OFHCERS OF JUSTICE, AND CIVIL 

PROCEEDING& 

Passed Jane 2, 1876 ; three-fifths being' present. 

The People of the State of New Torkj represented in Senate and 
Assembly f do enact cu follows: 

CHAPTER I. 

GENERAL PROVISIONS RELATING TO COURTS, AND THE 

MEMBERS AND OFFICERS THEREOF. 

TITLE I. — ^Thb courts of the statb; their general powers and 

ATTRIBUTES, AND GENERAL REGULATIONS PERTAINING TO 
THE EXERCISE THEREOF. 

TITLE II. — ^Provisions of general application, relating to the 

JUDGES, AND CERTAIN OTHER OFFICERS OF THE COURTS. 

TITLE I. 

27^ courts of the State ; their general powers and aitributeSf and general 

regtdaUons pertaining to the exercise thereof. 

Abticlk 1. Enumeration and clasrafication. 

2. Greneral powers and attributes of the courts. 

3. Miscellaneous provisions relating- to the sittings of the courts. 

ARTICLE FIRST. 

EirUMBRATIOH AKD ClASSIFICATIOH. 

Sscnov 1. Courts. 

2. Courts of record enumerated. 
8. Courts not of record. 

4. General provision as to jurisdiction, etc. 

Section 1. The courts referred to in this act, are enumerated in the Cowta 
lext two sections. 

1 



§§2-4. COURTS. [chap, i 

TITLE! 1 

Couru of § 2. Each oi the following courts of the State is a court of record : 
reconi 1, The court for the trial of impeachmeuts. 

ated. 2. The court of appeals. 

3. The supreme court. 

4. A circuit court in each county. 

5. A court of oyer and terminer in each county. 

6. The court of common pleas for the city and county of 

New York. 

7. The superior court of the city of New York. 

8. The court of general sessions of the peace in and for the 

city and county of New York. 

9. The superior court of Buffalo. 

10. The city court of Brooklyn. 

11. The city court of Lonff Island city. 

12. The city court of Yonkers. 

13. A county court in each county, except New York. 

14. A court of sessions in each county, except New York. 

15. The marine court of the city of New York. 

16. The mayor's court of the city of Hudson. 

17. The recorder's court of the city of Utica. 

18. The recorder's court of the city of Oswego. 

19. The justices' court of the city of Albany. 

20. A surrogate's court in each county. 

Cpnrto not § 3. Each of the following courts of the State is a court not of record : 

1. Courts of justices of the peace in each town, and in certain 

cities and villages. 

2. Courts of special sessions of the peace in each town, and in 

certain cities and villages. 

3. The district courts in the city of New York. 

4. The police courts in certain cities and villages. 

5. The justices' court of the city of Troy. 

6. The municipal court of the city of Ri)chester. 

SrovlsSn § ^' ^^ch of those courts shall continue t,o exercise the jurisdietiOB. 
■a to ju- and powers now vested in it by law, according to the course and prac* 
rwdiction, ^^^^ ^£ ^j^^ court, oxcopt as otherwise prescribed in this act. 

ARTICLE SECOND. 

QSNEBAL P0WBR6 A3S(D AtTBIBUTBS OF THB COUBTS. 

Bbction 5. The sittings of courts to be public. 

6. Courts not to sit on Sunday, except in special cases. 

7. Genei*al powers of courts of record. 

8. Criminal contempts defined. « 

9. Punishment for criminal contempts. 

10. Such contempts in Wew of court ; how ponished, etc. 

11. Requisites of commitment. ^ 

12. Preceding" sections limited. ] 
18. Indictment, if offence is indictable. 

14. Contempts ]mni8bable civilly. 

15. No ])uniHhment for non-payment of interlocatory costs. ' 

16. Id. ; money due upon a conti*act. 

17. Rules of courts of i*ecord, how made and revised. 

18. Rules to l)e published. 

19. Courts to order calendar printed. 

20. Expense to be a county coarge. 

21 . Certain papei-s may be destroyed. 

22. Writs, etc., in name of the- people, and in Eoglish ; abbitifattf 

23. Id. ; teste and return. 




CONTEMPTS. 



In. Id. ; to be subscribed or indorsed. When error, etc., not to TitUte. 
I SS. No discontJDu&nce b; reaaon of vacancy, etc. 

~'. In New York, one judg« miiy i^mtinne proceedings commenced before 

S7. Pniviaions resnecting the seals of courts. 

38. SeaJs of cnanties. 

39. Vhat is a auiBcient se&UnE. 
30. New eeala. 

;oiirtare public, and any citizen may freely Thai 



iat«. 

■lay. 



S It. A coiirl shall not be opened, or transact any business on Sun- •« 
ilay, except to receive a verdict or discharge a jury. An adjournment ^ 
uS & court on Saturday, unless made after a cause bos been committed sr 
In a jury, moat be to some other day than Sunday. But this section " 
din« not prevent the exercise of the jurisdiction of a magistrate, where 
h is Dpcessary to preserve the peace, or, In a criiuiiial caae, to arrest, 
ciminiit or discharge a person charged with an offence. 
§ 7. A court of record has power : 

I. To issue a subpoena, requiring the attendance of a person found 

I the Slate, to testify in a cause pending in that court ; subject, how- record. 
tnt, to tlie limitations, preBcribed by law, with respect to the portion 
rf the State, in which the process of a local court of record may be _ 
terred. J 

3: To administer an oath to a witness, in the exercise of the powers I 
■od ilatj«3 of the court. ^ 

X To devise and make new process and forms of proceedings, 
BMtaary to carry into effect the powers and jurisdiction possessed 

ha, 

• 58. A rourt of record has power to punish for a criminal contempt, fcrii ajfj^ 
1 \<tntiu ;i'iiilty of either of the following acts, and no others : 

1. bL^orilerly, contemptuous, or insolent behavior, committed during 
ita »ittiii|L;. in its immediate view and presence, and directly tending 
t« iiilerrM[.t, its proceedings, or to impair the respect due to its authority. 

2. Breach of the peace, noise, or other disturbance, directly tending 
^^' interrupt its proceedings. 

3. Wilfiil disobedience to its lawful mandate, 

4. Resistance wlfuUy offered to its lawful mandate. 

5. Contumacious and unlawful refusal to be sworn as a witness; or, 
Ifer being sworn, to answer any legal and proper interrogatory. 

S. Publicjxtion of a false, or grossly inaccurate report of its proceed- 
ing. But a court cannot punish as a contempt, the publication of a 
•iM. full, iind fair report of a trial, argument, decision, or other pro- 
"■♦whug therein. 

Punishment for a contempt, specified in the last section, may pui 
}, not exceeding two hnndred and fifty dollars, or by imprison* "^' 
. exceeding thirty days, in the jail of the county where the contcnpu. 
ittiag, or both, in the discretion of the court. Where a person 
itt«d t.0 jail, for the non-payment of such a fine, he must be 
1 at the expiration of thirty days ; but where he is also com- 
a definite time, the thirty days must be computed from the 
of the definite time. 

h a contempt, committed in the immediate view and S'^tj 
r the court, may be punished summarily; when not so com- view of 
>1, the party charged must be notified of the accusation, and have punma?* 
e t« make a defence. aw, 
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§ 11. Where a person is committed for such a contempt, the particular 
■ circumstances of his offence must be set forth in the mandat* of com- 
mitment. 

j 12. The last four sections do not extend to a special proceeding to 
punish a person, in a case apecilied in section fourteen of this act. 

§ 13. Punishment for a contempt, ae prescribed in this article, dow 
not bar an indictment for the same offence; but where a person 
. who has been so punished is convicted on such an indictment, the court, 
in sentencing him, must take into consideration the prerioua punish- 
ment. 
cnnteniBto g 14. A court of record has power to punish, by fine and imprison- 
c'ivniV* ^ meiit, or either, a neglect or violation of duty, or other misconduct, by 
which a right or remedy of a party to a civil action or special proceed- 
^^ ing, pending in the court may be defeated, impaired, impeded, or 

^^L prejudiced, in either of the following cases : 

^H 1. An attorney, counsellor, clerk, sheriff, coroner, or other person, in 

^H any manner duly selected or appointed tx> perform a judicial or 

^V nunisterial sendee, for a misbehavior in his office or trust, or for ft 

^P wilful neglect or violation of duty therein j or for disobedience to a 

H lawful mandate of the court, or of a judge thereof, or of an officer 

H authorized to perform the duties of such a judge. 

H 2. A party to the action or special proceeding, for putting in fictitious 

H bail or a fictitious surety, or for any deceit or abuse of a mandate ~ 

H^ proceeding of the court, 

^ft 3, A party to the action or special proceeding, an attorney, couaseUot^ 

^B or other person, for the non-payment of a sum of money, ordered or 

^H adjudged by the court to be paid, in a case where by taw executioB 

^H cannot be awarded for the collection of such sum ; or for any ottiir 

^H disobedience to a lawful mandate of the court. 

^B 4. A person, for assuming to be an attorney or counsellor, or otJif^ 

H officer of the court, and acting as such without authority ; for reset " _ 

H any property or person in the custody of an officer, by virtue of li 

^1 mandate of the court; for unlawfully detaining, or fraudulently aoS' 

^1 wilfully preventing, or disabling from attending or testifying, a wiV 

^V _ nesB, or a party to the action or special proceeding, while goiag iBji 

H remaining at, or returning from, the sitting where it is noticed for tilil 

H or bearing ; and for auy other TnilawfiiJ interference with the procMd- 

^K ings therein. 

^B B. A person subpc? naed aa a witness, for refusing or neglecting to 

^a obey the subpcena, or to attend, or to bo sworn, or to answor u w- 

^H witness. 

^1 6. A person duly notified to attend as a juror, at a term of the cotir^ 

^B for improperly conversing with a party to an action or specif pn^ 

^P ceeding, to be tried at that term, or with any other person, in relanni' 

H to the merits of that action or special proceeding : or for receiving ^ 

H communication from any person, in relation to the merits of euct »■ 

H action or special proceeding, without immediately disclosing the aam 

H to the court. 

H 7. An inferior magistrate, or a judge or other officer of an infador 

^^ court, for proceeding, contrary t« law, in a cause or matter, which ■" 

^L been removed from his jurisdiction to the court inflicting the pun! 

^^L ment ; or for disobedience to a lawful order or other mandate Oi- 

^^B latter court. Jt 

^^1 8. In any other case, where an attachment or any other pni|PlB 

^^B to punish for a coutempt, has been usually adopted and |imli||fl 




CALESDABS, ETC. 






t of record, to enforce a d»U reineiiT of a party to an action or 
' cepding- in that court or to protect the right of a party. 

■ n peraon shall not be arr^^ted or imprisoned, for tho noii- 
I -lais, ftwarded otberwiEe than by a final judgment, or a 
■Tiade m a special proceeding institnted by State writ, 

■ - an attorney, councilor, or other officer of the court, is 
^ V ciMts for misconduct as snch, or a witness is ordered to 

. [in attachment for non-attendance. 

■jpt in a case where it is otherwi^ specially prescribed by I'l-: 
-u shall not be arrested or imprisoned for disobedience to a *'"* 
rorder, requiring the payment of money due upon a contract, 
impiied, or aa damages for non -performance of a contract. 
S 17. The general term justices of the supreme court, and the chief 
judgtsi uf the superior city courts, must meet in convention, at the 
capitAl, ill tho city of Albany, on the first Wednesday of October, 
«igbtei!n hundred and seventy-seven, and every second year thereafter, 
rhe ooQvention must establish rales of practice, not inconsistent with 
this act, which ahail be binding upon all courts of record, except the 
court for the trial of impeachment* and the court of appeals. A ma- 
jority of the members of the convention constitute a quorum. The 
rulea thus established are styled in this act, "the general rules of 
piscUce." 

§ 16. A rule tbtis established, or a general rule or order of the court 
«/ appeals, does not take effect, until it has been published in the *"" 
DAWBpAper published at Albany, in which legal notices are required 
by law to be published, once in each week for three successive weeks. 

§ ID. The supreme conrt, a superior city court, or a county court may, cooiu la 
tma lime to time, by order, require the clerk to cause to be printed JlSSl''*'' 
6yt the nse of the members and officers thereof, the necessary copies of P> 
the calendar of causes, prepared for a term of the court, or, in the 
Kipreme court, for the circuit court. But this section does not apply 
lo the city and county of New York. 

8 20. The expense of printing the copies of the calendar for a term, . 

•hall lie a cha^e upon the county in which the term is held ; and J^i^'"'' 
unut be audited, allowed, and paid, by the board of supervisors thereof, 
|_h_Kke manner as other contingent county charges. 

i\. A superior city court may, from time to time, by an order Cerwio _ 
T at general term, direct the clerk of the court, and the supreme EHuiS^- 
1^ »t funeral term, may, by a like order, direct a county clerk, to «''■ 
'l{f any of the following papers, now filed, or hereafter to be filed 
I office, which the court deems to liave become useless, to wit : 
^i^OT copies of pleadings furnished for the use of the court ; 
iBsla; returns of inferior courts, which have been embodied in 
_ „._ffnt-records or judgment-rollB; innkeepers' licenses, ten years 
tiU; and returns of election district canvassers, twenty years old, which 
ha»e been copied, pursuant to law, into hooka preserved in his office. 
But this provision does not authorize the destruction of a judgment- 
roll, or a paper incorporated or necessary to be incorporated into a 
jw^fniiMit-njIl. 

IS 22. lixcept where it is otherwise specially prescribed by law, a Wri 
•rit ur ui.her process must be in the name of the people of the State, [jjp" 
«id oath writ, process, record, pleading or other proceeding in a court, i^K 
w befijrrr an officer, must be iu tlie English language, and, unless it isab'^-iS 
»1, made out ou paper or parchment, iu a fair legible character, in " 
""^t at length, uud not abbreviated. But the proper and 1 
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U. SEALS OF COURTS. 

names of process, and technical words, may be expresBed in a 
priatc language, as now is, and heretofore has been customary ; 
abbreviations as are now commonly employed in the English lanj 
may be used ; and numbers may be expressed by Arabic figu] 
Boman numerals, in the customary manher. 

g 23. A writ or other process, issued out of a court of record, 

"■ be tested, except where it is otherwise specially prescribed by li 
the name of a judge of the court, ou any day; must be retui 
within the time prescribed by law ; or, if no time is prescribed b; 
within the time fixed by the court, and therein specified foi 
piirpoae ; and, when returnable, must, together with the return tli 
be filed with the clerk, unless otherwise specially prescribed by 1 
g 24. A writ or other process, issued out of a court of record, 
before the delivery thereof to an officer to be executed, be subsi 
or indorsed with the name of the officer by whom, or by whose 
tion it was granted, or the attorney for the party, or the pen 

' whose inst,ance it was issued. A writ or other procestt thus subei 
or indorsed, is not void or voidable, by reason of having no aea 
wrong seal thereon, or of any mistake or omission in the teste tl 
or in the name of the clerk, unless it was issued by special or 
the court. 

§ 25. An action or special proceeding, civil or criminal, in a cc 
record, is not discontinued by a vacancy or change in the judges 

''i court, or by the re-election or re -appointment of a judge; but il 
be continued, heard and determined, by the court, as constltu 
the time of the hearing or determination. After a judge is out of 
he may settle a case or exceptions, or make any return of procee< 
had before him while he was iit office, and may be compelled so 
liy the court in which the action or special proceeding is pending 
§ 26. In the city and county of New York, a special proc* 

f instituted before a judge of a court of record, or a proceedio) 
menced before a judge of the court, out, of court, in an action or i 

. proceeding pending in a court of record, may be continued fron 
to time, before one or more other judges of the same court, wil 
effect, aa if it had been instituted or commenced before the judgi 
last hears the same. 

8 § 27. The seal of the court of appeals, and of each other cc 

J( record in the State, now in use, shall continue to be the seai.i 
court in which it is in use : and the seal kept by the coatity 
of each county, shall continue to be the seal of the supreme court, 
circuit court, of the court of oyer and tenniner, in that connt^ 
except in the city and county of New York, of the county cooi 
court of sessions, in that county. The seal of the surrogate ol 
county shall continue to be the seal of the Surrogate's court o 
county, and must be used as such by an officer, who disrharffi 
duties of tlie surrogate. A description of each of the seals, speci] 
this section, must be deposited and recorded in the office of t* 
tary of State, nnless it has already been done ; and must J 
record. ■ 

g 28. The sea! kept by a county clerk, as prescribed 1 
aectiou, shall continue to be the seal of the county, and n 
by him where he is required to use au official seal. 

§ 29. The seal of a court may be affixed, by making a 
directly uiion the paper. 

1. ^ SO. When the seal of a cQUrt is bo injured, that it a 
veniently used, the court must canae it to be destroyed; i 
6 



SITTINGS OF THE COORTS. 

Mtl ot » court is lost or deatroyei], the oourt must cause a new seal to ' 

S(! Mutl-", similar in all reapects to tlie former seal, which ahall become 

' ' 'h-? coart. The expense of a new seal for a county clerk, 

iiii, or a local court in a city, must be paid as part of 

r expenses of the county or of the court, as the case 

! Ili' expense of a new seal for any other court must be paid 

iivui il;e f>!ale t.reaeury. 
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a SL Rooma, fliel, ei 

S2. No UnoorE. eU 

38. Perittlly. 

34. A-ilJoumment of court to a, future day. 

3i. Ailjuurum«ul to next day, jud^ not appeartDgf. 

Si. When uuBrt to be luljourDed without <uiy. 

yt. Cnuaea Iried elsewhere than at conrt-houBe. 

SS. Governor way change place for holding court* of iwcord. 

88. BiMib appointment, etc., to be recordedand published. 
* 40. JaAge may change place for holding court of record. 

41> 4eta*] seedon may be adjourned to anolber place. 

4S. Place for holding coiA-ts in city of New fork, bow changed. 

48. Whpn cmirt-ljouBe is unfit to hold court, another place to be appointed. 

M. No Action or special proceeding abated, etc., by failure or adjouni- 
ment of court. 
L 4B. ISial once commenced may be continued beyond U 

; Except where other provision is made therefor by law, the b 
I of supervisors of each county must provide each court of f^^^ 
1, spfMiuted to be held therein, with proper and convenient rooms nuhoS 
' [nutitre, together with attendants, fuel, lights, and stationery, 
_ 9 and sufficient for the transaction of its business. If the super- 
i iiegl«ct so to do, the court may order the sheriff to make the 
He proTtsiou ; and the expense incurred by him in carrying tho 
Into effect, when certilied by the court, is a county charge. 
L Strong, epirituoua, or fermented liquor, or wiue, xhaTl not, on ko u 
t«l£uce whatever, be sold within a building eatabliahed as a Jj" ' 
I for holding courts of record, while aucn a court is sitting c< 

, A person violating the last section is guilty of a misdemeanor, p 
$ 84. A general, special, or trial tenu of a court of record may be a 
I ■dtanmed, from day to day, or to a specified future day, by an entry f, 
'like minutes. Jurors may be drawn for, and notified to attend a f" 
kiW adjoumed, and causes may be noticed for trial thereat, as if it 
*told by original appointment. Any judge of the court may so 
■» ■ term thereof, in the absence of a suflicient number of judges 
i tbe term. 

t If a judge, authorized to hold a term of a court, does not come a 

^Im«, where the term is appoiut.ed to be held, before four o'clock 

moon of the day so appoiuted, the sheriff or clerk must then 

t term, and forthwith adjonm it to nine o'clock in the morning 

nextdsy. If such a judge attend by four o'clock, in the afternoon 

ond day, ho must open the term ; otherwise the sheriff or the 

it adjourn it without day. 

7 
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TEMPORARY COIIRT HOUSES. 

§ 36. If, before four o'clock of the second day, the sheriff or the clerfc 
receives from a judge, autlioiized to hold the temi, a written direction 
to adjourn the term to a future day certain, he must adjourn it accord- 
ingly, instead of adjourning it aa prescribed in the last section. The 
direction must be entered in the rainuteB as an order. 

§ 37. The parties to an action or special proceedingt pending in a 
court of record, may, with the consent of the judge who is to try or 
hear it, without a jury, stipulate in writing, that it shall be tried or 
heard and determined, elsewhere than at the court-house. The stipa- 
lation must specify the place of trial or hearing, and must be tiled ia 
the office of the clerk; and the trial or hearing must be brought oa 
upon the usual notice, unless otherwise provided in the stipulation. 

§ 38. If the Governor deems it requisite, by reason of war, pestilence^ 
or other public calamity, or the danger thereof, that the next ensuing 
term, or the next ensuing adjourned sitting, of the court of appeals, or 
that the next ensuing term of any other court of record, appointed tft 
be held elsewhere than in the city of I^ew York, should be held at a 
place, other than that where it is appointed to be held, he may, by 
proclamation, appoint a different place within its district, for tfa» 
holding thereof ; and at any time thereafter he may revoke the appoint- 
nient, and appoint another place, or leave the term to be held ftt the 
place where it would have been held, but for his appointment. 

I 39. Such an appointment or revocation must be under the hood 
of the Governor, and tiled in the office of the Secretary of State ; it 
must be published in such newspapers and for such time, aa th« 
Governor directs ; and the expense of the publication must be paid oat 
of the State treasury. 

§ 40. If a malignant, contagious, or epidemic disease exists at tba 
place, where a term of a court of record is appointed to be held, and 
the Governor haa not appointed, under the last two sections, another 
place to hold the same, the judge, or, if there are two or more, tlie 
chief or presiding judge, designated to hold the term, may, by otdert, 
direct the term to be held at another place, designated by him, within 
the district for which it is to be held. The order must be forthwith 
filed, in the office of the clerk of the county where the term was to t* 
held, and published in such newspapers, and for such a time, as thtt 
judge directs therein; and thereafter the Governor shall not appoint 
another place, for holding that term. 

§ 41. If, during the actual session of a term of a court of reconl, Ili» 
judge, or a majority of the judges, holding the same, deem it inex- 
pedient, by reason of war, pestilence or other piiblic calamity, or tba 
danger thereof, or for want of puitable accommodation, that the tenn 
should be continued at the place where it is then being held, the evnrt 
may, by order, adjourn the term, to be held at any other time tad plooa- 
within its district. Notice of such an adjournment must be given, w 
the court directs by the order. 

§ 42. The mayor, or, in case of his absence, or other disability, the 
recorder of the city of New York, may, by proclamation, direct that 
the next ensuing term of any court, other than the court of appeatt, 
appointed to be held in that city, shall be held in any building, within 
the city of New York, other than the building where the same ts 
regularly to be held, if, in his opinion, war,pe8ti!ence, or otli'T- -- > '■ 
lamity,orthe danger thereof.or the destruction or injury if 
or the want of suitable accommodation, renders it nece$>.i> 
other place should be selected. The proclamation must '' 
Ja two or more daily newspapers, published in the city of N'-w \ i-rk. 
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JCDGES. 

§ 43. If the building established as a coart-hoase in any other 
liiistroyed, or is, for any cause, unsafe, inconvenient, or unfit 
' I jrt therein, the county jud^e of the county may, by an 
'. tbe office of the clerk of the county, appoint another 
i.'i vicinity for temporarily holding courts. The building 
I vcnmes the court-house of the connty, for the time being ; 
- transacted therein hae the same effect, as if it was 
' ih« usual place. 

!i a term ot court fails or is adjourned, or the time or plac« 
^ !)ie same is changed, as prescribed in this chapter, an 
actjuu, Bijccjal pro<^eeding, writ, process, recognizance, or other pro- 
ceediiig, civil or crimiual, returnable, or to be heard or tried, at that 
term, b not abated, discontinued, or rendered void thereby ; but all 
persona are bound to appear, and all proceedings must be bad, at the 
time and place to which the term ia adjourned or changed, or, if it 
&ilfl, St the next term, with like effect as if the term was held, as 
oieinaliy api>ointed. 

§45, Where the trial or hearing of an issue of fact, joined in an 
■ctiou or special proceeding, civil or crimiual, has been commenced at 
a tenn of a court of recor<C it may, nothwithstanding the expiration of 
the time appointed for the term to continue, be continued to the com- 
pletioa thereof; including, if the cause is tried by a jury, all proceed- 
atgt taken tberein until ttie actual discharge of the jury ; or, if it is 
tried t^ the cotirt without a jury, until it is finally submitted for a 
""' ' upoD the merits. 




iff general applicalion, relating to the Jftdges, and certain other 
officeri of the cuurts. 

LB 1. Oeneral powers, dutiee, liabilities, and disshiliUes of judges, and 
ofliuere ticlin^ judiuaily. 
3. Attomef s and counaellon at Ibw- 

8. 0«iier«l provieiooe concerning- certUD mmieteHol ofBcara, connected 
~ nitb the odministratioD of justice; and special provisions canceming 
officers of that descriptioo. attached to two or mora courts. 



ARTICLE FiaST. 

-KBB, DCTIBg, LllBILlrrKB, LSO DiSABCUTlBS 0¥ jDDOBg, AITS OfFICBBI 

3r 44. Judg« not lo nit where he is a party, etc., or has not heard aiffninent, 

47. Jud|^ not \t> be interested in costn. 
IS. Disability of jadg« in certain appeals. 

48. Judge or judge's partner not to practice in his court. 
I 60. Jndice'a partner or clerk not to practice before Mm ; judga not to 
r practice in a cause which ha« been before him. 
I M. Jlutge not lo t^e fee? for advice in certain cases, 
p II, SubslitiilJoQ of one officer for another ir 
L IS. PniceedingB before subslitnted officer. 

St. J ud^ lo hie certificate of age, etc. 

S^tft. A judge shall not sit as such in, or take any part in the j, 
*"""ion of, a cause or matter to which he is a party, or in which be w 



n special proceeding. 
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JUDGES. 

hae been attorney or counsel, or in whicli be is interested, or in which 
he would be excluded from being a juror, by reason of consanguinity 
or afiinity to either of the parlies. A judge, other than a judge of the 
court of appeals, shall not decide or take part in the decislou of & 
question, which was argued orally in the court, when he was not 
present and sitting therein aa a judge. 

§ 47. A judge shall not, directly or indirectly, be interested iu the 
costs of an action or special proceeding, brought before him, or iu a 
court of which he is, or is enti'lgd to act as a lueinber, except an actiim 
or a special proceeding to which he is a party, or in which he ia 
interested, 

% 48. Where an appeal has been taken to e court of sessions, in 
which a town in the county ia interested, a justice of the peace, who la 
a resident of that town, ahUl not sit aa a justice of seasions, upon tli« 
hearing of the appeal. Except as specified in this section, a judge 
of a court of record is not disqualified, from hearing or deciding an 
action or special proceeding, matter, or qnestion, by reason of his being 
a resident or a tax-payer of a town, village, cityi or county, interested 
therein. 

§ 49. A judge shall not practice or act as an attorney or couuaetl<», 
in a court of which he is, or is entitled to act as a member, or in a 
cause originating in that court. A law partner of, or person connected 
in law business with a judge, shall not practice or act as an attorney 
or counsellor, in a court, of which the judge is, or is entitled to act aa » 
member, or in a cause originating in that court ; except where the 
latter is a member of a court, ex-officio, and does not officiate or take 
part, aa a member of that court, in any of the proceedings therein. 
An ex-officio judge shall not, directly or indirectly, be interested in 
the costs, or the compensation of an attorney or counsellor, in the court 
of which he ia ex-officio a judge. 

§ 50. The law partner or cterk of a judge shall not practice before 
him, aa altflrney or counsellor in any cause, or be employed In any 
cause which originated before him, A judge shall not act ub attorney 
or conn?ellor in any action or special proceeding, which has been befiire 
him in his official character. 

g 51. A judge or other judicial officer, shall not demand or rcceif« a 
fee or other compensation, for giving his advice in a matt,er or thing 
pending before him, or which he has reason to believe will be brought 
before him for decision ; or for preparing a paper or other proceeding, 
relating to such a matter or thing ; except a justice of the peace, in A 
case where a fee is expressly allowed to him by law. 

§ 52. In case of the death, sickness, resignation, removal ^oni office, 
absence from the county, or other disability of an officer, before whom 
a special proceeding has been instituted, where no express provision ia 
made by law for the continuance thereof, it may be continued before 
the oificer's succeaaor, or any other officer residing in the same nouuly, 
before whom it might have been originally instituted ; or, if there is 
no such officer in the same county, before an officer in an adjoining 
county, who would originally have had jurisdiction of the subject- 
matter, if it had occurred or existed in the latter county. 

§ 53. At the time and place specified in a notice or order, for a party 
to appear, or for any other proceeding to be taken, or at the time ana 
place specified iti tlie notice to be given, as prescribed in Itiis Mjclion, 
the officer substituted as prescribed in the last section, or in any other 
provision of law, to continue a special proceeding inatitut«<l ' ' 
JO 
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miiy act, with respect to the special proceeding, as if it had 
ri|.-ii,:illj- instituted before him. But a proceediug shall not be 
:i enbstituted officer, at a time or place, other than that 
■ '■ ori^Dxl notice or order, until notice of the substitution, 
I e and place appointed for the proceeding: to be taken, 
■ ■11, either by personal service or by publication, in eiich 
i^UL'_-r -ixA for Buvh time as the substituted officer directs, to each party 
1^0 m»y be effected* thereby, arid who has not appeared before either 
(Acer. Where, after a hearing has been commenced, it is adjourned 
•* Min next judicial day, eacli day to which it is so adjourned, is re- 
(Cuded, for the purposes of this section, as the day specified in the 
nt^niii notice or order, or in the notice to appear before the substituted 
a^er, as tlie case requires. 

S &t. A judffe of a court of record must, within ten days after he J 
«DU>ni (iTi the dutJea of his office, make and si^ a certificate, stating J 
his age, and the time when his official term will expire, either by com- ■' 
^tiou of a full term, or by reason of the disability of age, prescribed 
in the Couetitiition. The certifii'ate must be filed in the office of the 
dietary of State, who must keep a record of the time of the com- 
meaoement and termination of the official term, of each judge of a 
■ of record. 
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>. P»rty may appear in person or by attorney. 

I. BiaminatioQ and admiaGiUD of attomeyB. 

'. Rules, bow changed, 

I. Bxemptione to gi'ad.uatea of certain Uw ecbools. 

I. Attom«y'H oath of oljice, and certilicaM of admisraon. 

». AtlumeyB reudiDg in adjoining States. 
. Clerks, etc., not to practice. 

!. Id. i a8 to sheriff, etc, 

I. None but attorneys to practice in New York and Kin^ coudUm 

I. Penalty fur violation, or suffering: violation of last section. 

i. Death or disability of attorney ; proceeding:s thereupon. 

>. Attorney or counsel's compennation. 

h Remov^ or suapenuon for malpractice, etc. 

I. Host be on notice, 
n. Removal or BUHpenmon, how to operate. 
"1. Punishment for deceit, etc. 

1. Id.; for wilful delay of action, 

I. AllomEy uot to lend hia name. 

I. Attorney not to buy claim. 

I. Certain loans prohibited. 

i. Penally. 

I, Limitation of preceding sections. 

t. Same rule when party prosecutes in person. 

k Partner of diatiict attorney, etc., not to defend prosecutionB. 

I. Attorney not to defend when he has been public proeecutor. 

I. Penally. 

1. limitation of provisione. 
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ATTORNEYS AND COUNSELLORS. 

§ 65. A party to a civil action, who ia of full age, may ptoee- 
CQt« or defend tJie same in person or by attorney, at his election, unless 
he has been judicially declared to be incompetent, to manage hi« 
aSiiirs. Each provifiion of this act, relating t,o the conduct of an 
action, wherein the attorney for the party is mentioned, includes k 
party prosecuting or defending in person, unless otherwise speciulljr 
prescribed therein, or unless that conBtruction is manifestiy repugnant 
to the context. If a party has an attorney in the action, he cannot 
appear to act in person, where an attorney may appear or act, eithw 
by special provision of law, or by the course and practice of the coDrt, 
§ 56. A male citizen of the State, of full age, hereafter applying to 
be admitted to practice as an attorney or counsellor, in the courts of 
record of the State, must be examined at a general tenn of the supreuw 
court, by the justices holding the l«rm, or a committee appointed by 
them. If it is found that he has complied with the rules, established 
by the court of appeals for that purpose, and he is approved, by thp 
justices holding the term, for his good character and learning, the 
court must direct an order to be entered, stating those facts, and 
admitting him to practice as an attorney and counsellor, in all the 
courts of record of the State. Thereupon, after qualifying, aa pre- 
scribed in section tifty-nine of this act, he is entitled to practiw 
accordingly; subject, nevertheless, to suspension or removal from 
office, as prescribed by law. 

r § 57. The rules established by the court of appeals, touching thl 
admission of attorneys and counsellors to practice in the courts of 
record of the State, shall not be changed or amended, except by A 
majority of the judges of that court. A copy of each amendment of 
those rules must, within tive days after it is adopted, be Hied in tlis 
office of the Secretary of State; who must transmit a printed cony 
thereof to the clerk of each county, and to the presiding justice of Uit 
supreme court, in each judicial department, and also cause the same tb 
be published, in the next ensuing volume of the session laws. 

§ 58. Nothing contwned in the last two sections prevents Uie coini 
of appeals from dispensing, in the rules established by it, with th* 
whole or any part of the stated period of clerkship, required from. *n 
applicant, or with an examination, where the applicant is a graduate 
of the Albany law school, the law department of Union Unii'creity, ttrvt 
the law department of the university of the city of New York, or of tiM 
law school of Columbia College, or of the law department of HatuilUm 
College, and produces hia diploma upon hie application for admis^Ml. 

B § 59. Each person, admitted as prescribed in the last three sectJons^ 
must, upon his admission, take the Coustitutioual oath of office in open 
court, and subscribe the same in a roll or book, to be kept in ttw 
supreme court for that piirnose. The clerk, upon the payment of tli* 
fees allowed by law, must deliver to the person admitted, n certidckttf 
under his hand and otiicial seal, stating that such person has been w 
admitted, and that he has taken and siibscribed the Constlttitional onUi 
of office, us prescribed in thia section. 

it. g tSI). A person, regularly admitted !« practice aa attorney and coun- 
sellor, in the courts of record of the State, whose office for the trooa- 
action of law business is vsithin the State, may practice aa 9wik. 
attorney or counsellor, although ho resides in an adjoining 8tat«. But 
service of a paper, which might he made upon him at his residenM, 
if he was B resident of the State, may be made upon him, 1it depooJt- 
ing tlie paper in a post-office in the city or town where hIa of^ug 
12 
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ATTORNEYS AND COUNSELLORS. ^ 

. properly inclosed in a postpaid wrapper, directed to bim at 
Idi offiiee. K service thus made is equivalent to personal eerrice upon 
)am. 

gat. The clerk, deputy-clerk, or special deputy-clerk of a court ciari«. 
d»ill not, daring iiis continimuce in office, practice as attorney or coun- 1"" ' 
«elli>r in that court. 

§ 03. A sheriff, under-sheriff, deputy-Hheriff, sberifiF's clerk, constable, U. ; mA 
cocotier, crier, or attendant of a court, shall not, during his continuaDce ■'""^'- 
^Jb oSicu, practice as an attorney or counsellor in ft j}y court. 
^> § *V.i. \ ji^rson shall not auk or receive, directly or indirectly, com- Nwhb I) 
T appearing aa attorney in a court in the city and county Iom™" 
, or ill the county of Kings, or make it a business to l" JL^ 
attorney in a court in either of those counties, unless be King* i 
.iilarly admitted to practice, as an attorney and counsellor '''""'•'■• 
o>itii of record of the State. 

A peraou who violates the last section is guilty of a misde- p«ii&iirit>T 
J and shall be punished by imprisonment in the county jail, not ^j"'"^""- 
ing one month, or by a fine of not leae than one hundred dollars, j^ 
armore than two hundred and fifty dollars, or by both such fine and a 
inprisonment. A judge or justice of the peace, within the city and 
—'.y of New York, or the county of Kings, who knowingly permits 
" !e in his court, a person who has not been regularly admitted 
in the courts of record of the State, is guilty of a misda- 
aod shall be punished as prescribed in thb section. But this 
last section do not apply to a case, where a person appears in 

. lo which he is a party. 

S 8i&- If an attorney dies, is removed or suspended, or otherwise DcMhj 
benmes disabled to act, at any time before judgment in an action, no ^ 
further proceeding shall be taken in the action, against the party for n 
whom he appeared, imtil thirty days after notice to appoint another »■«« 
Bitomey, has been given U> that party, either personally, or in such 
Dtber manner as the court direct*. 

g 86. The compensation of an attorney or counsellor for his services, j 
b piverned by agreement, express or implied, which is not restruned J^5 
bylaw. peu 

S 07. Au attorney or counsellor, who is guilty of any deceit, roal- Hem* 
pactice, crime, or misdemeanor, may be suspended from practice, or IJI^ 
ntaond from office, by the supreme court, at a general term thereof, v 

§88. Bofor« an attorney or counsellor is suspended or removed, as ^a^fei 
vrturibod in the last se^'tion, a copy of the charges against him must n< 
UdslireTed to him. and he must be allowed an opportunity of being 
board ID his defence. 

§ OB. The suspension or removal of an attorney or counsellor, by the R 
Mpnme coart, operates as s saspension or removal in every court of ^ 
(he State. v>opttmm. 

§ 7(). An nttomey or counfellor, who is guilty of any deceit or col- TvqI* 
blaiw i, or conMute to any deceit or eotlunon, with intent to deceive the y,^,,^])^ 
'■"« or a party, forfeits, to the party injured by his deceit or collasion, 
' damagw. He is also guilty of a misdemeanor. 
'. An attorney or ooanaellor. who wilfony delays bis client's id; 
with a view lo bis own gain, or wilfully receiree money, or an i^^ j 
w on account of money, which he has not laid out or ««»■ < 
answerable fnr, forfeits to the party injured, treble damage*. 
IT an attorney knowingly permiis a person, not beiuf his gen* aimh 
r partner, or a clerk in his office, to sue out a mandate, or to tSii 
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proaecute or defend un action in his name, he, and the person 
uses his name, each forfeits to the party, against .whom the mi 
haa been sued out, or the action prosecuted or defended, the 

fifty dollars, to be recovered in an action. 

§ 73. All attorney or counaeilor ehail not, directly or indirectly, buy, 
or be in any manner interested in buying, a bond, proraieaory note, 
bill of exchange, book-debt, or other thing in acUon, witli the intent 
and for the purpose of bringing an action thereon. 

§ 74. An attorney or counsellor ehall not, by himself, or by or in the 
name of another person, either before or after action brought, promise 
or give, or procure to be promised or ^ven, a valuable consideration to 
any person, aa an inducement to placing, or in consideration of having 
placed, in hia hands, or in the hands of another person, a demand of 
any kind, for the purpose of bringing an action thereon. 

§ 75. An attorney or counsellor, who violates either of the last two 
sections, is guilty of a misdemeanor ; and, on conviction thereof, shall 
be punished accordingly, and must be removed from office by the su- 

preme court. 

umitMion § 76. The last three sections do not prohibit the receipt, by an attor- 
ney or counsellor, of a bond, promissory note, bill of exchange, book- 
debt, or ot.lier thing in action, in payment for property sold, or for eer- 
vices actually rendered, or for a debt antecedently contracted ; or from 
buying or receiving a bill of exchange, draft, or other thing in action, 
for the purpose of remittance, and without intent to violate either of 
those sections. 
§ 77. The last four sections apply to a person prosecuting an action. 
xj'pnSc' in person, who does an act, which an attorney or counsellor is therein 
M^n" forbidden to do. 

Partner 01 § 78. An attorney or counsellor shall not, directly or indirectly, ad-r 
u*^' *'" ^'*'s concerning, aid, or take any part in, tlie defence of an action or 
J special proceeding, civil or cnminal. brought, carried on, aided, advD< 
cated, or prosecuted, as Attomey-Gfeneral, district- attorney, or otber 
public prosecutor, by a person wiih whom he is interested or connected, 
either directly or indirectly, as a law partner ; or take or receive, di- 
rectly or indirectly, from a defendant therein, or other person, a foS) 
gratuity, or reward, for or Upon any cause, consideration, preteacSt 
underatandiug, or agreement whatover, either express or implied, hav- 
ing relation thereto, or to the prosecution or defence thereof. 
Attorns; § 79. An attorney or counsellor, who has brought, carried on, aided* 
ftn<i°t«hefi advocated, or prosecuted, or has been in any^vise connected with, oa 
hebHsiieen action or special proceeding, civil or criminal, as Attorney-Gen««I, 
pniBecDtoc. district-attorney, or other putlic prosecutor, shall not, at any time tberO' 
after, directly or indirectly, advise concerning, aid, or take any pant 
in, the defence thereof; or take or receive, either directly or indireoUTt 
from a defendant therein, or other person, a fee, gratuity, or rewmrdt. 
for or upon any cause, consideration, pretence, understanding, or agnt' 
ment, either express or implied, having relation thereto, or to tJie ptw^ 
cution or defence thereof. 
Pmnltj. § 80. An attorney or counsellor, who violates either of the last two 
sections, is guilty of a misdemeanor ; and, on conviction tberM>f, shall 
be punished accordingly, and must be removed from office by the sor 
preme court. 
JJ^*^" § 81. Tltis article does not prohibit an attorney or rounaellor btum 
h>D«. defending himself in person, if prosecuted either civilly or eri 
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ARTICLE THIRD. 

CKRTALI MlNISTKRIU. OyFIOBBa, OO MS lOT mP « 

E ; utD 9PBCIU. PBnvmoiis oovcsBHun Offiokbs 

Tno OR HOBB CODBTS. 

QoiLlilicatiouB of stenograpbVr. 

Genentl ilutf of stenographer ; notes, when to be Sled. 

Notes, how preserved ; when written out. 

StenognrLpbera to fiirniah graiuitoosly copies of proceedings to judj 

Tn fiiriiMli likii copies to parties, diBtrict'Sttoraey and Attome;-'^ 

era] ■ cuuipcnsatiun. 
Ttweu si-ctiouH applicable to ossietant stenographers. 
Superviaoi-s to provide for compensation, etc., of etenographers. 
Cnunty clerk to appoint special deputy to attend courta. 
Coaaty jadg« to appoint crier. 

Clerk of UatctieBB county to be crier in Ihat county. 
When sherifT, constable, etc., to act as ciier. 
Attendants upon coufIb in New Yoi'k city- 
Interpreter for courta of record in Kings county. 
Attenclanls and ineasen^n, how appointed in Kings county. 



appointed under last secUoD. 
. directed, to require cooHtubles, etc., to attend coortB. 
Id,, when not directeil. 
Penalty for neglect of officer tn attend court. 



es of peniona 
iff, when din 



§ 82. Each stenographer, specified in this act, is au officer of the a 

"irtH, for or by which he is appointed; and, before entering jt 

" -' tiarga of hia duties, muet subscribe the Constitiitional oath pi 

! lilo the same in the office of the clerk of the court, or, in 

ourt, in the officeof the clerk of the county where the term 

i i'lge resides, by which or by whom he is appointed. A 

ii'it be appointed to the office of stenographer, unless he is 

stenographic art. 
i. stenographer, specified in this act, must, under the di- g 
' judge, presiding at or holding the term or sitting which Jf^ 
Mke full stenographic notes of the testimony, and of allp' 
lings, in each cftuse tried or heard thereat, except when "' 
.-[leiises with his services in a particular cause, or with r 
■rtion of the proceedings therein. The court, or a judge 
, in ita or Mb discretion, upon or without ati application 
; > lae, make au order, directing the stenographer to tile with 
riiwith or within a specified time, the original stenographic 
.L)>ona trial or hearing; whereupon the stenographer 
■ Hi-oordingly. 

■ iriginal stenographic notes, taken by a stenographer, 

; ■nicee dings in the cause ; and, unless they are filed, pur- ' 

n order, made as prescribed in the last section, they must be u 

[ MiefiUly preserved by the stenographer, for two years after the trial 

«r hearing ; at the expiration of which time he may destroy the same. 

If the ateuographer dies, or his office becomes otherwise vacant, before 

■*io pxpiration of that time, they must be delivered to his successor in 

" ^ to be held by him with like effect, as if they had been taken by 

They must be written out at length by the stenographer, if a 

" -if the court so directs, or if the stenographer is required so to do, 

■n entitled by law to a copy of the same, so .written out. 

Ii a direction is given, or such a requisition is made, Uie 

tapber is not bonnd so to write tbem out. 

\5 
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§ 85. Each st.enograpber, specified iu thia act, must, upon reqneefi 
fiirniali, with all reasonable diliffence atid without charge, to the judg4 
holding a terra or sitting, which he has attended, a copy, written Ou| 
at length from hie stenographic notes, of the testimony and proceed^ 
ings, or a part thereof, upon a trial or hearing, at that term or sittingl 
But this section does not affect a provision of law, authorizing th^ 
judge to direct a party or the parties to an action or special proceed- 
ing, or the county treasurer, to pay the stenographer's fees for such 
copy. 

§ 86, Each stenographer, specified in this act, must likewise, uj 
request, furnish, with all reasonable diligence, to the defendant in 
criminal cause, or a party, or bis attorney in a civil cause, in whicb 
has attended the trial or hearing, a copy, written out at length 
his stenographic notes, of the testimony and proceedings, or a 
thereof, upon the trial or hearing, upon payment, by the person reqi 
ing the same, of the fees allowed by law. If the district-attorney vi 
the Attorney-Gfeneral requires such a copy, in a criminal cause, th^ 
stenographer is entitled to his fees therefor ; but he must furnish it 
upon receiving a certificate of the sum to which be is so entitled 
which shall be a county charge, and must be paid by the county ti 
urer, upon a certificate, like other county charges. 

§ 87. The pi-ovisions of the last live secUons are also applicable 
each assistant-stenographer, now in office, or appointed or employ* 
pursuant to any provision of this act ; except that the steno^ra] ' 
notes, taken by an assistanUstenographer, must, if he dies or his a. 
becomes otherwise vacant, be delivered to the stenographer, to be h( 
by him with like effect, as if they had been taken by him. 

§ 88. The board of supervisors of each county muat provide for 
*" payment of the suroa chargeable upon the treasury of tlie counly, 
- the salary, fees, or expenses of a ateuographerorafisistant-st.enographWj 
and all laws relating to raising money in a county, by the board ' 
supervisors thereof, are applicable to those eums, 

g 89. Each county clerk may, from time to time, by an instrnmenj 
in writing, tiled in his office, appoint, and at pleasure remove, 
more special deputy-clerks, to attend upon any or all of the teilM 
sittings of the courts of which he is clerk. Each person so nppointP 
must, before he enters upon the duties of his office, subscribR, and 
iu the clerk's office, the Constitutional oath of office ; and he _ 
iu the abscTice of the clerk and the deputy-clerk, the same jiuwn 
authority as the clerk, at any sitting or term of the court, whick I 
attends, with respect to the business transacted thereat. 

g 90. No person holding the office of clerk, deputy-clerk, m$^ 
deputy-clerk, or assistant in the clerk's office, of a conn of ret-ora W 
the surrogate's court, within either of the counties of New Ydift 
Kings, shall hereafter be appointed, by any court or judge, a nfWi 
receiver or commissioner, except by the written consent of all the U 
ties t>o the action or special proceeding, other than parties in d«n^ 
for failure to appear or to plead. 

§ 81. The county judge of each county, except Kings and Dulc 
from time to time, may appoint, and at pleasure remove, a cri«r 
the courts of record held in his county ; who is entitled I* a comptti 
tion fixed and to be paid as prescribed by law. The clerk of tJie ccnii 
of Dutches^, or in his absence the deputy-clerk, must act as criflr 
I each term of a court of record held in tbat counly. ilu is entiC 
therefor to a compensation, fixed and to be paid as prescribed 
Id 



IPH^^ ATTBNDA^SITS. ^ 

S VS. A eheriff, deputy-aheriff, or constable, attending a terra of a 
1 — 11^ "f n»^fird, must, when required by the court, act as crier thereiu ; 
- ' ' * ' entitled to any additional compensation for that service, 

iiniges, or a majority of them, of each of the following 
. to wit: the supreme court within the first judicial dis- 
iri of common pleaa for the ci^and county of New York; 
rior court of the city of New York, from time to time, may 
i at pleasure remove, such attendants upon the court of 
III.' reepectively members, inclnding, where the justices of 
: ;. court make the appointment, the circuit court, and the 
■ 111-; i.f nver and temiiner, aa they think necessary for the due trans- 
action of the business thereof; not exceeding four attendants for each 
|)«ii, and four for the general term. 

g W. The board of snperviaora of the county of Kings may appoiiit 
au interpreter, to attend the terms of the courts of record, except the . 
coiintT Cflurt. held in that county, at which issues of fact are triable ; 
who iihall bold his office during good behavior. 

g 96. The following judgee, to wit : the justices of the supreme court 
(bt Uic second judicial district, residing in Kings county, or a majority ; 
<if Uiem ; the judges of the city court of Brooklyn, or a majority of 
(kcm ; Uie county judge of Kings county ; and the surrogate of Kings 
eouuty; may designate how many attendants and messengers, for the 
^jfmntment of whom no prorision is otherwise made oy law, are 
nquired to attend upon the terms and sittings of the courts, of which 
&ey are respectively members ; including, where the justices of the 
EUlireme irourt make the designation, the circuit court and court of 
fljer and terminer. Notice of each designation must be given to the 
^mfT of Kings county, by the cierV of the court. The sheriff iniiat 
thereupon appoint as many qualified persons, to fill those offices for 
<«li court, as the judges thereof have designated. The number of 
tliose officera may, from time to time, be increased or diminished, and 
new nppnintmenfa may be made, in like manner. A person so appointed 

" ' - T-ivod from office, by the judge of the court to which he is 

. if he is assigned to the supreme court, or the city court 
, by a majority of the judges; and the sheriff shall not 
: r the same court, a person so removed. 
', L ijf the persons, appointed as prescribed in the last section, 
. fiom day to day, the terms and sittings, within the county 
■ The court to which he is assigned, to preserve order, and 
iiatever services maybe required of him, by the judge 
■■reat. 

-lieriff of each county, except New York and Kings, must, 
1 -'inable time before the sitting, in his county, of a special 
- iipremo court, or a terra of the circuit court, county court, 
t .ind terminer, or court of sessions, notify, in writing and 
- many constables of his county, as he has been directed 
ihe court, or the judge who is to hold or preside at the 
-;ir and attend upon the term, during its sitting. 
nil a direction has not been given by the court or the 
lieriff may in like manner notify as many constables, as 
' •rfeary, for the purpose specified in the last section. 
'I constable seasonably notified, as prescribed in the lost 
. must attend the term accordingly; and for each days 
. Liy be fined by the court, at the term which be was noli- 
iA, a sum not exceeding five dollars. 

n 
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CHAPTER II. 

POWERS, DUTIES, AND LIABILITIES OP A SHERIFF, OR 
OTHER MINISTERIAL OFFICER, IN THE EXECUTION 
OF THE PROCESS OR OTHER MANDATE OF A COURT OR 
JUDGE, IN A CIVIL CASE. 

TITLE I. — Provisions relating to thb execution op civil man- 
dates GENERALLY. 

TITLE II. — Provisions relating to the execution, by a sheriff, 

OF A MANDATE AGAINST THE PERSON. 

TITLE III. — ^Application op the foregoing provisions to the pro- 
ceedings OF A coroner. 

TITLE IV. — Powers, duties, and liabilities op an incoming and out- 
going SHERIFF, RESPECTIVELY, TOUCHING THB MATTERS 
INCLUDED IN THIS CHAPTER. 



TITLE I. 
Provisiona relating to the execution of civU mandates generally. 

Bbotioh 100. Sheriff to furnish certain minute. 

101. Copy of process, etc., to be delivered when served. 

102. Sheriff to execute process, etc. ; may return by mail. 

103. Penalty for neglect in special proceedings. 

104. Sheriff may summon the power of the county, to overcome 

resistance. 

105. Names of resisters to be certified. 

106. Punishment for refusing to assist. 

107. Governor may order out military. 

108. Trial of claim of title by third person, to property seized by 

sheriff. 

109. Expenses, how paid. 

Sheriff to § 100. A sheriff, to whom a mandate of any description, is delivered 
tS^Sinf'" to be executed, must, without compensation, give to the person deliver- 
vte. ing the same, if required, a minute in writing, signed by the sherifi^ 

specifying the names of the parties, the general nature of the man- 
date, and the day and hour of receiving the same. 
Copy of § 101. A sheriff, or other officer, serving a mandate, must^ upon' the 
eu?.^*'^ be request of the person served, deliver to him a copy thereof, without 
^eUvcrcd compensation . 

eenrcd. § 102. A sheriff, or other officer, to whom a mandate is directed and 

exccSto^ delivered, must execute the same according to the command there<^ 
process, and make return thereon of his proceedings, under his hand. For 
retarnlby violation of this provision, he is liable to tne party aggrieved, for t^ 
BBAii* damages sustained by him ; in addition to any nney or otner paniBhmr 
or proceeding, authorized by law. A mandate directed and delivered f 

18 
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tlimff m&y be returned, by depositing the same in the post-office, 
properly in iiioaed in a post-paid wrapper, addressed to the cierk, at the 
plncp vh^re bi^ office is situated ; uiileBS the officer, makiDg the rettim 
ID tbf oame of the tsheriff, resides in the place where the clerk's office 
isritnateil. 
S 11^', A f-hcrlff, or other officer, to whom la delivered, for aervice or p 
mandate, authorized bylaw to be issued, by a judge or "^ 
■ II a special proceeding, who wilfully neglects to execute "' 
y be fined by the judge, in a sum not exceeding twenty- 
inl ia liable to the party aggrieved for his damages sub- 



:.iu-'.i : 



r..-by. 



^ 101 If a sheriff, to wbom a mandate ia directed and delivered, 

RntU, or has reason to apprehend, that resistance will be made to 

the ezecntion thereof, he may command all the male persons in his 

OHLDty, or as maay as he thinks proper, and with such arms as be 

Erects, including any military organization armed and equipped, to 

ussat him in overcoming the resistance, and, if necessary, in arresting 

Bod confining the reatsters, their aiders and abettors, to be dealt with 

according l« law. 

§ lOS. The sheriff mtist certify to the court, from which or by whose 

pprthority the mandate was issued, the names of the resisters, their 

I and abettors, as far as he can ascertain the same, to the end 

~tey may be punished for their contempt of the court. 

fl. A person, commanded by a sheriff to assist him, as prescribed 

I last section but one, who, without lawful cause, refuses, or 

iMfflects to obey the command, is guilty of a misdemeanor. 

I § 107. ir it appears to the Governor, that the power of a county will 

I not be sufficient, to enable the sheriff thereof to serve or execute the 

T other mandates, delivered to him, he must, on the application 

I rf the sheriff, order such a military force, from another county or 

I wintifs, Bfl is necessary. 

S 108. Where it is specially prescribed by law, that a sheriff must, 

I «r may, in his discretion, empanel a jury to try the validity of a claim 

1 « title to, ur of the right of possession of goods or effects, seized by "''"ij' 
I him by virtue of a mandate in an action, interposed by a person not a ^^a^ 
iction, the trial must be conducted in the following man- ^'"' 
.:- otherwise specially prescribed by law: 
[iff must, from time to time, notify as many persons to 
ii necessary, in order to form a jury of twelve persons, 
-Tve as trial jurors in the county court of the county, or, in 
I ;h' i-i'y uti.l county of New- York, in the court of common pleas for that 
I n^ and cuuiity, to try the validity of the claim. 
I 3. Ufion the trial, witnesses may be examined, in behalf of the 
I 'LiiiMtiiif. -Au-l of the party, at whose instance the property claimed 
. the sheriff. For the pnrpose of compelling a witness to 
-lify, the sheriff, upon the application of either party to 
i II. must issue a subpoina, as prescribed in section eight 
!!■! fifty-four of this act, and with like effect; except that a 
I avrant to apprehend or to commit a witness, in a case specitied in 
I nrtion eight hundred and fifty-five or section eight hundred and 
riz of this act., may be issued by a judge of the court in which 
"■tloii is brought, or by the county judge, or, in the city and 
■ of New- York, by a judge of the court of common pleas for that 
1 CAfinty. 

sheriff must preside upon the trial. A, witness, produced by 
rty, most be sworu by the sheriff, ami examined OTsiVV^ ui ^^i« 

W 
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presence of the jury. A witness, who testifies falsely upon such a 
examination, is guilty of perjury in a like case, and is punishable i 
like manner, as upon the trial of a civil action. 

§ 109. Upon such a trial there are no costs ; but the fees of the sherii 
jurors, and witnesses must be taxed, by a judge of the court, or tl: 
county judge of the county, or, in the city and county of New- York, b 
a judge of the court of common pleas for that city and county, an 
must.be paid as follows : 

1. If the jury, by their verdict, find the title, or the right of posse; 
sion to the property claimed, to be in the claimant ; by the party i 
whose instance the property was taken by the sheriff. 

2. If they find adversely to the claimant, with respect to all tl 
property claimed ; by the claimant. 

3. If they find the title, or the riffht of possession to only a part c 
the property claimed, to be in the claimant ; each party must pay h 
own witnesses' fees ; and the sheriff's and jurors' fees must be pai< 
one-half by each party to the inquisition. 

Before notifying the jurors, the sheriff may, in his discretion, requii 
each of the parties to the controversy to deposit with him such reasoi 
able sum, as may be necessary to cover his legal fees, and the juroi 
fees. The sheriff must return to each party the balance of the sui 
so deposited by him, after deducting the fees, lawfully chargeable 1 
that party, as prescribed in this section. 



TITLE II. 

Provisions relating to the execiUion, by a sheriffs of a mandate against th 

person, 

ABTICLB 1. AiTesting", conveying to jail, and committing a prisoner. 

2. Jails ; jail discipline ; and regulations concerning the confinement 

care of prisonei-s. 

3. Temporary jails, and temporary removal of prisoners from jaiL 

4. Jail liberties ; escapes. 

5. Action upon and assignment of a bond for jail liberties. 



ARTICLE FIRST. 

Abrbsting, CoKVBTiKa TO Jail, akd Committiko a Prisovbb. 

Sbotion 110. Prisoner, bow kept. 

111. Support of prisoner in Kings county. 

112. Id. ; in other counties. 

113. Charges for food, etc., when prohibited. 

114. Also for waiting for prisoner. 

115. Rates of charges for lodging, etc. 

116. Prisoner may send for necessaries. 

117. Charges for rent, etc., prohibited. 

118. Prisoner how conveyed to jail through another county. 

119. Officer or prisoner not liable to arrest. 

Prisoner; § 110. A person arrested, by virtue of an order of anresti f 
how kept 2^\^oti or special proceeding brought in a court of leocffd; or 
execution issued upon a judgment rendered in a ooort ef vm 
20 
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PRISONKUS IN UIVIL CASES. §§ 111- 

luirendercd In exoneration of hU bail ; nin§t be gafely kept in custody, 
i-i '.Ti-^ Tnanner prescribed by lavr, and. except aa otherwise prescribed 
' two sections, at his own expense, until be satisfies the 
fjered agninst him, or is discharged according to law. 
■he connty of Kings, when the sheriff has actually con- sunport ot 
i i\ prisoner so arrested or surrendered, he must serve npon ^^j^a*''" 
-s attorney, as prescribed by law for the service of a paper coaniy, 
rtiey in an action, a wrttten notice, stating that he baa so 
' prisoner, and that the plaintiff is required to make the 
■;i'?L-iiied in this section, in default whereof the prisoner will 
_ ' (1. Within three days after service of the notice, or six 
-ervice i§ by mail, the plaintitf must pay to the sheriff the 
iry-five dollars, for the support of the prisoner for the first 
...._..., .;.._,=, after his actnal confinement in jail, nnleaa in the raean- 
liiue Ito m discharged or admitted to the jail liberties. At or before 
tlw expiration of each aiibseqnent period of twenty days, during which 
the prisoner has l>eeii so confined, the plaintiff muet pay a like sum 
totbii sheriff, for the prisoner's support during the ensuing twenty 
days. If a payment required by this section is not made, the prisoner 
must bn dtsoliarged. The sheriff must apply all the money so paid, to 
ttw eupport of the prisoner, unless he is admitted to the jail liberties 
i« ilist.' barged ; in which case he must refund to the plaintiff's attorney 
a ntabie portion of the last payment, according to the period of time, 
during which the prisoner was so confiued. 

S 112. In any county except Kings, if a prisoner, actually confined m.t 
in iail, makes oath before the sheriff jailor, or deputy-jailor, that he ia "jp"',"'* 
on&tile to support himself during his imprisonment, his support is a 
roimty charge. 

g 113. A sheriff or other officer shall not charge a person, whom he ciiargea 
bu arre>ited, with any sum of money, or demand, or receive from him J^fiSsen 
L Doney. or any valuable thing, for any drink, victuals, or other thing, |)ro'i'.ibiici!. 
^ '"— '^led or provided for the ofiicer, or for the prisoner, at any tavern, 
luse, or public victualing or drinking-honse. 

',4. A sheriff or other officer shall not demand or receive from a aibo tor 
I, arrested by him. while in his custody, a gratuity or reward, prtliSSfr?^' 
any pretence, for keeping the prisoner out of jail ; for going 
,him or waiting for him to find bail, or to agree with his adver- 
or for any other purpose. 

,5. If a person arrested is kept in a house other than the jail of R 
■unty, the officer arresting him, or the person iii whose custody rwlq 
shull not demand or receive from him any greater sum, for lodg- '' 
iuft, drink, victuals, or any other thing, than has been theretofore pre- 
(cribed by the court of sessions of the county ; or, if no rate has been 
preiierilie^l by the court of sessions, than is allowed by a justice of the 
(Mice of (he same town or city, npon proof that the lodging or other 
thing was actually furnished, at the request of the prisoner. And 
Boch an officer or person shall not, in any case or upon any pretext, 
■leiDand or receive compensation for strong, spirituous, or fermented 
Kiluor, or wine, sold or delivered to the prisoner. 

S 116. A prisoner so kept in a house, may send for and have beer, Frimnec 
nl", nrjnr. tem coffee, milk, and necessary food, and such bedding, ^J^iJ^ 
' ' I'ther necessary things, as he thinks fit, from whom he »«rie». 

ihiiit detention of tlio same or any part thereof by, or pay- 
-.;ime, or any part thereof to, the officer arresting him, or 
■1 whose custody he is. 
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§ 117. A eheiiff, jailor, or other officer, shall not demand or receive 
money, or any valuable thing, for chamber rent in a jail ; or any fee, 
compenaation, or reward, for the comniitnient, detaining in custody, 
release, or discharge of a priaoner, other than the fees expressly 
allowed therefor by law. 

§ 118. A sheriff or other otiicer, who has lawfully arrested a prisoner, 
may convey his prisoner through one or more other counties, in the 
ordinary route of travel, from the place where the prisoner waa ar- 
rested, to the place where he is to be delivered or confined. 

§ 119, A prisoner so conveyed, or the officer having him in custody, 
is not liable to arrest in any civil action or special proceeding, while 
passing through another county. 



ARTICLE SECOND. 
Jails ; Jail Djscipuwa ; mv Rbodlatiobb coNCBHHiNa tub Cox^iHsicKFr isn 



BsoTroK 130. Jail in New York city. 

121. Jfuls in other counties. 

122. Either ot several jails may be used. 

123. Citil and criminal prisoners to be kept separate. 
134. Males and females to be kept separate. 

1S5. Penalties. 

126. Jail phyucian. 

127. Removal of sick prisoners, 

128. Sale of liquor in jails. 

129. Permit, when granted. 

130. Penalliea tor violation. 

131. Service of papers on prisoner. 

132. Sheriff' to permit access for that purpose. 

133. Prisoners under United States process, 
ISM. Bheriff answerable for their custody. 



IlaVew § 120. The building, now used as a jail in the city of New York, 
' '^' the conJinement of prisoners in civil causes, shall continue to be the 
jail of the city and county of New York, for the confinement of such 
T persons ; and the sheriff of the city and county of New York shall have 
the custody thereof, and of the prisoners in the same. 
Jaltsin §121. The buildings, now used as the jails of the other counties of 

o^roauD-f^jjg State, shall continue to be the jails of those counties respectively, 
unUl other buildings have been designated or erected for that purpose, 
+ according to law ; and tho sheriff of each county shall have the custody 
of the jail or jails of his county, and of the prisoners in the same. 
Bither of g 122. The sheriff of a county, in which there is more than one jail, 
!!2iS™'ay ™*y confine a prisoner in either ; and may remove him from one jail 
ie usod. to another, within the county, whenever he deems it necessary for his 

safe keeping, or for his appearance at court. 
civil nnii § 123. A prisoner, arrested in a civil cause, must not be kept in ft 
"irteoncre rooni, iu which any prisoner, detained on a criminal charge or convic- 
ii. lie kept tion, is confined. 

M«iiM*ana § 124. Male and female prisoners must not be put in the same room; 
ftmaieB to except that a husband and his wife may be put or kept together, in n 
•eparaie. room wherelu there are no other prisoners. 

Pcnniiio. § 125. A sheriff, or other officer, who wilfully violates any of the {* 
foregoing provisions of this title, forfeits to the person aggrieved, ■■ 



JAILS. §§ II 

treble dAmages. He is also guilty of a mbdemeatior, and shall be 
p^niihod uccordingly. A coQTiction also operates aa a forfeiture of his 

1 128. The board of Bupervigora of each county, except New York, Ji 
Eujt nppt^int eome reputable physician, duly authorized to practice "^ 
ranticiDC, ne the physician to the jail of the county. If there ia more 
Uun am; jail they must appoint a physician to each. The common 
wuDcit of the city of New York must appoint a similar physician, to 
tbe jail of that city and county. The physician to a jail holds his 
t&ix at the pleoaure of the hoard which appointed him, except in the 
I (winty of Kings. In that county, the term of his office is three years. 
§ 127. If the physician to a jail, or, in case of a vacancy, a physician b> 
uting as such, and the warden or jailor, certify iu wrriting, that a JJI 
IfiiBouer, confined in the jail in a civil cause, is in such a state of bodily 
beahh, that his life will be endangered, unless he is removed to a 
Wpital for treatment, the county judge, or, in the city and county of 
?iew York, one of the judges of the coui-t of commou pleas, must, upon 
Sfplicatiou, make an order, directing the removal of the prisoner to a 
hospital within the county, designated by the judge ; or, if there ia 
aose, to s[icb nearest hoepitat as the judge directs ; that the prisoner 
' be kept in the custody of the chief officer of the hospital, nntil he baa 
ndkiently recovered from his illnesa, to be safely relumed to the jail ; 
tkat the chief officer of the hospital then notify the warden or jailor, 
>nd that the latter thereupon resume custody of the prisoner. If the 
prisoner a^^tiially escapes, while going to, remaining at, or returning 
mim thii hoa])itid, a new execution may be issued against his person, 
ifbuwasin custody by virtue of an execution ; or, if he was in custody 
by virtue of an order of arrest, a new order of arrest may be granted, 
opDD proof by affidavit of the facts specified in this section, without 
nibuT proof, and without an undertaking. 

§ 128. Strong, spirituous, or fermented liquor, or wine, shall not, on st 
any pretence, be ao!d within a building used and established as a jail. jj| 
%iiritui)u8, fermented or other liquor, except cider, and that quality of 
beet called table-beer, shall not be brought into a jail for the use of a 
ptKoti confined therein, without a written permit by the physician to 
'hrr iatl. which must be delivered to and kept by the keeper thereof, 
' - ;he quantity and kind of liquor which may be furnished, 
r the prisoner for whom, and the time during which the 
■■'■ furnished. 

■ M h a permit shall not be granted, unless the physician isp, 
-aii^fi.id, that the liquor allowed to be furnished is necessary for the " 
health tif the prisoner, for whose use it is permitted ; and that fact 
iniu-1 be stated iu the permit. 

$ 130. A person who brings into or sells in a jail, strong, spirituous, pi 
fenn()iited, or other liquor, or wdue, contrary to the foregoing provisions ^, 
«f this article ; or a sheriff, keeper of a jail, assistant-keeper, or an 
officer, or person employed iu or about a jail, who knowingly suffers 
Uqnor or wine to be sold or used therein, contrary to this article, ia 
Ifuilty of a misdemeanor, and shall be punished accordingly, A con- 
TictloQ also operates as a forfeiture of his office. 

JS 131. A sheriff or jailor, upon whom a paper In an action or special »< 
_ - - - -■ -_-, directed to a prisoner in his custody, is lawfully served, or [1{ 
■ ti a paper is delivered for a prisoner, must, within two 
(er, deliver the same to the prisoner, with a note thereon of 
the service thereof upon, or the receipt thereof by faiin. 
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For a neglect or violation of this secUoD, the Bheriff or jailor, eniltj' 
thereof, ia liable to the prisoner for all dnmagea occasioned thereby. 

7 132. Subject to reasonable regulations, which the sheriff may 
establiah for that purpose, a sheriff, jailor, or other officer, who haa the 
custody' of a prisoner, must permit such access to him as is necessary, 
for the personal service of a paper in an action or special proceeding, 
to which the prisoner is a party, and which must be personally served. 

g 133. A sheriff must receive into his jail and keep a prisoner, com- 
mitted to the same, by virtue of civil process issued by a court of 
record, instituted under the authority of the United State?, until be is 
discharged by the due course of the laws of the United States, in Uie 
same manner as if he was committed by virtue of a mandate in a civil 
action, issued from a court of the State. Tlie sheriff may receive, to 
his own use, the money payable by the United States for the use of 
the jail. 

§ 134. A sheriff or jailor, to whose jail a. prisoner is committed, as 



^5,*^ * prescribed in the last section, ia answerable for his safe keepl 
the courts of the United States, according to the laws thereof. 



ARTICLE THIRD. 
TBUFoaiBY JuLe, ASD TsHPORutT Rbmovai. ow Pbisohbbs rnoN 3^ 

SacnoH 13G. Wben jail becnnies unfit, etc., another to be deugiial«d. 

136. Desi^ation, how annulled. 

137. Copy of deaifrDatioD to be served on the sheriff, etc. 

138. PnBonerB already upon jiil liberties. 

139. Jail libertiestoprieonei'.whobccomea entitled thereto, beforan 
I4Q. Id. ; to prisoners removed. 
141. When detdgroation to be revoked, etc. ! 
149. Copy of revocaUon to be served on ebenn ; EheriFs duty ttiernon. 
143. Kemoval of prisoners in case of Grp. 

lit. What ofBuar to act in case of absence, etc. i 

§ 135. If there is do jail in a county ; or the jail becomes unfit orl 

unsafe for the confinement of some or all of the prisoners, or is d*- 

> stroyed by fire or otherwise ; or if a peatilential disease breaks out in 

^ the jail, or in the vicinity of the jail, and the physician to the jail 

certifies that it is likely to endanger the health of any or all I'f *h4' 

prisoners in the jail ; the county judge, or, in the city and county of '. 

New York, the chief-judge of the court of common pleas, musl^ by •»! 

instriuuent in writing, filed with the clerk of the county, desigiiatS; 

another suitable place within the county, or the jail of s contiga- 

oua county, for the confinement of some or all of the prisoners, aa tli«' 

case requires. Toe place ao designated thereupon becomes, to aU' 

int«nt« and purposes, except aa otherwise prescribed in this article, tl»! 

jail of the county for which it has been so designated, and for tho pKO— 

poses expressed in the instrument designating the same, 1 

§ 136. The designation may bo modified or revoked, by Uio jodflW 

making the same, by a like instrument in writing, filed with the tflert^ 

- of the county. j 

§ 137. The county clerk must serve a copy of the design Btl on. dulr' 

certified by him, under his official seal, on tho sheriff ai ' '. , . * 

, the jail of a contiguous county so designated. Thi' .-' 

* county must, upon the delivery of the sheriff of the cui.' 

the designation ia iqade, receive into his jail, and thet 
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penons who may be lawfnlly confined therein, pursuant to this 
i\ he is responsible for their safe keeping, as if he ii 
I ' county for which the designation is made. 

jirisoner has been admitted to the liberties of the jail of phmj 
ir which the designation is made, he must, notwithstand- SuS' 
. within those, liberties ; but he may be removed by the ^"••"^ 
■lii.-iiil', t" ^vhom he has given bond for the liberties, to the jml or other 
pl&ee 90 desiguated, and confined therein, in a case, where the sheriff 
mj^ht coiiQue bim in the jail of his own rj>unty. 

§ tSB. If a person, who is arrested, before or after the designation, .ii 
by Um! sheriff of the county for which the designation is made, becomes [.ner, 
ratiUed, afl«r tlie designation, and before his removal, to the liberties ^"' 

tof the jail, he must be admitted to the liberties of the jail of that u 
tmntty, as if the designation had not been made ; but he may be ^ 
reiuoved by the sheriff to the jail, or other place, so designated, and 
fouflned therein, in a case, where the sheriff might confine him in the 
jail of his own county. 

3 140. If a person confined in or removed to the jail of a contiguous w.; 
county, (leeignated as prescribed in this article, becomes entitled to the ^"' 
libertiea of wie jail, the sheriff of that county must admit him to the 
■ Jul liberties, as if he had been originally arrested by that sheriff, on 
■ mandate ilirected tohiiu. 

g 141 . When a jail is erected for the county, for whose use the deag- wii 
nation was made, or its jail is rendered tit and safe for the confinement }^j^ 
St prisoners, or the reason for the designation of another jajl or place ad, a 
luu otherwise ceased to be operative, the designation must be revoked, 
U prescribed in this article. 

8 142. The county clerk must immediately serve a copy of the revo- coprai 
atiixn, dnly certified by him under his official seal, upon the sheriff of J^^^ 
the same county; who must remove the prisoners belonging to his on»horiff; 
aiBtody, and confined without his county, to his proper jail. If a 'ioij^uiJra. 
phBODcr has been admitted to the jail iibertiea in the other county, he on. 
mtut also be removed ; and he ia entitled to the liberties of the jail of 
Ihe county, to which he is removed, without a new bond, aa if he had 
been originally admitted to the jail liberties in that county; and the 
bond given by him applies accordingly t« those litterties. 

g 1«. If, by reason of a jail, or a building near a jail, being o . 

there is reason to apprehend that some or ail of the prisoners confined {jj"'^ 
in the jwl, may be injured, or may escape, the sheriff or keeper of the a 
jwl may, in his discretion, remove them to some safe and convenient 
place, and there confine them, until they can be safely returned to the 

e; <jr, if the jail is destroyed, or ao injured, that it is unfit or unsafe 
the confinement of the prisoners, until a designation is made, as 
ITCsrribed in section one hundred and thirty-five of this act. 

§ 144. If the county judge, or the chief-judge of the court of common wbdifl 
jlcas fiir the city and county of New- York, is absent or unable to act, ^^,2j 
iffice ia vacant, a designation, or the revocation or modilicatiou sbo 

r*t^>i*»il in lliia nrtiflp. tttB^ bp iniuli*. in anv cnntitv. °^" 



I 



]iTeacribed in this article, may be made, in any county,' 
-York, by the special county judge or the district attorney, 
^' and county of New-Y^orfc, by any judge of the court of 
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ARTICLE FOURTH. 

Jail Libbbtie£ ; Bscipks. 

OH 14S. Jail Ulierlies in certain counlies. 
146. Id.; in other cotintieB. 
347. rd.i howlftidont. 

148. Copy to be kept poeled in jail. 

149. Who admitted to liberties. 

160. Bond to be exeouteii by priBOner; iU contenla. 

161. For flrbmn bond to be held. 

163. Piisoner to be connnitted when miroty is insuffii^nt 
163. Bun-ender of piisoner by hia miretiea. 
IM, itoyi Borrender made. 
166. What deemed nod wb&t not deemed a.n escape. 

156, When court may order prisoner out of Blieriff'a custody. 

157. PriEonera coininitted for contempt. 
IBS. Shei-iff's liubility for esuipe. 
159. Penalty for connivance at eacape by a sheiitF, et«. 

g 145. The following are the liberties of the jail for each ( 
ounties specified, to wit: 

For the city and county of New-York, the whole of that cil^ 
county. 

For the county of Onondaga, the whole of the city of Syracuf 

For the county of Monroe, tlie whole of the city of Rochester.! 

For the county of Erie, the whole of the city of Buffalo. 

For the county of Dutchess, the whole of the city of Poiigbke< 

For the county of Kings, the whole of that county. 

For the county of Albany, the whole of the cit^ of Albany. 

For the county of JeS'ersoii, the whole of the city of Watertow; 

For the county of Herkimer, the whole of the village of Herk] 

For the county of Rensselaer, the whole of the city of Troy. 

* § 146. Tho liberties of the jail in each of the other counties d 

State, as heretofore established, shall continue to be the libertiea tl 

until they are altered, or new liberties are established, as preset" 

law. 

§ 147. Where the liberties of a jail are altered or establLsl 
resolution of the board of euperrisors, as prescribed by law, a 4 
of ground, adjacent to the jail, and not exceeding five hundreds 
in quantity, must be laid ont as the jail liberties, in a square < 
angle as nearly as maybe; but a stream of water, canal, stn 
highway, may be adopted as an exterior line, notwithstanding it S 
in a straight line, or is not'at right angles with the other ext^rid^ 
of the liberties. A resolution establishing or altering jail lib^ 
mtifit contain a particular description of their boundaries; and a 
as may be after its adoption, the boundaries must be defl'_ 
monuments, incloeurea, posts, or other visible and permanent roai 

the eicpense of the county, 

! § 148. The county clerk must, within one week after a resolution A 
the board of supervisors, establishing or altering jail lilierties, has b«pn 
filed in his office, deliver an exemplified copy thereof to the keeper o( 
the jail, who must keep the same exposed to public view, in an opfn 
and public part of the jail, and exliibit it to each person ailmitteil tif , 
the liberties of the jail, at the time of bis executing a bond tor ttiU 
purpose. 
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§ 140, K person in the custody of a sheriff, by virtue of an order of 
uiwif, or of an execution iu a civil action; or in conseqiienije of a. aiir- 
Ko'ler in exoneration of hia bail; is entiHed to be admitted to the lib- 
'rtvw of tbe jail upon executing a bond to the sheriff, as prescribed in 
Hie next section. 

§ IW), The bond must be executed by the prisoner and one or more 
enScient Biireties, residents and householders or freeholders of the 
nrtintv, iu n penalty at least twice tbe sum iu which the sheriff was re- 
qtiiiwl lo Iiiild the defendant to bail, if he is in custody under an order of 
UKft, or has been surrendered in exoneration of his bail, before jndg- 
wetii; or rlirocto'd to be collected by the execution, if he is in custody 
iiDiicr an execution ; or remaining uncollected upon a jud^eut a^inst 
him, if be has been surrendered after judgment ; conditioned that the 
p«i7on eo in custody shall remain a prisoner, and shall not, at any time 
m in any manner, escape or go without the liberties of the jail until 
(UKliargod by due Course of law, 

§ 151. A itond so taken is held for the indemidty of the sheriff tak- 
ing it, and of the party at whose instance the prisoner executing it is 
aiQ fined. 

S 152. If a sheriff, who has taken such a bond, discovers that a surety 
iberctn is insufficient, he may commit the prisoner who executed it to 
ttese con&nement in the jail, until another bond, with good and suffi- 
went snreties, is offered. 

S !53, One or more of the snreties, in a bond fpven for the IJbertiee 
of a jail, may surrender the principal, at any time before judgment is 
rendered against them in an action on the bond ; but they are not ex- 
onerated thereby, from a liability incurred before making the surrender, 
5 154, The surrender must he mads as follows. The surety or sure- 
tics making it must take the principal to the keeper of the jail, who 
most, tipon bis or their nTitten requisition to that effect, take the prin- 
ripal into bis custody, and indorse upon the bond given for the liberties, 
in acknowledgment of the surrender ; and also, if required, give the 
jlg^ y or Euretiea a certificate, acknowledging the surrender. 
^^H^56. The ^iog ^^ li^fge, ^vithin the liberties of the jail in which 
^^^Jpin custody, of a prisoner who has executed such a bond, or of a ' 
^^^Bncr who would be entitled to the liberties upon executing such a : 
^HlEfl, is not au escape. But the going at large, beyond the liberties, ' 
I17 a prisouer, without the assent of the party at whose instance he is 
in custody, is an escape ; and the sheriff in whose custody he was, has 
Qte same authority to pursue and retake him, as if be had escaped 
ftoiu the jail. Such an escape forfeits the bond for the liberties, if 
ut; subject to the provisions of the uext article of this title. 

i 156. Where a person, who has been indicted for a criminal offence, 
liWld by a sherilT, by virtue of a mandate in a civil action or special ' 
pDceeding, tbe court, in which the indictment is pending, may make '■ 
«n onirr, requiring the sheriff to bring him before the court ; where- 
upon Hie court may make such disposition of the jirisoner, aa to it 
veow proper. Tlie sheriff's fees and expenses, in so doing, are a 
ounty charge of the county wherein the court is sitting. 
" 157. A prisoner, committed to jail upon process for contempt, or 
" tiled for misconduct in a case prescribed by law, must be actually 
1 and detained within the jail, until he is discharged by due 
if law, or is removed to another jail or place of conhnement, in 
pnscribed by law. A sheriff or keeper of a jail, who suffers 
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bocli a prisoner to go or be at large out of hia jail, except by virtue of 
a writ of habeas corpus, or by tlie special direction of the court com- 
mitting Mm, or in a c&se specially preecril>ed by law; is liable to the 
party aggrieved, for his damages austaiued thereby, and is guilty of a 
nusdemeanor. If the cotnmitnieut was for the non-payment of a Bom 
of money, the amount thereof, with interest, is the measure of damages. 
§ 158. Where a prisoner, iu a sheriff's custody, goes or is at large be- 
"" yond the liberties of the jail, without the assent of the party at whoso 
iustafice he is iu custody, the sheriff is auswerabie_therefor, in an 
action against him, as follows : 

1. If the priaouer was in custody by virtue of an order of arrest, 
or in consequence of a surrender in exoneration of his bail, before 
judgment, the sheriff is answerable to the extent of the damages BUfr- 
tained by the piaintilf. <*«*<«»•"'"-' «-* "»* ^^^-^ ■■^/~~ «..S*4. 

2. If the prisoner was in custody by virtue of any other mandate, or 
in consequence of a surrender in exoneration of hia bail, after judg- 
ment, the sheriff is answerable for the debt, damages, or sum of money, 
for which the prisoner was committed. 

" § 159. A sheriff or other officer, who demands or receives a reward, 

" gratnity, or other valuable thing, to procure, assist, connive at, or per- 

^' mit an escape of a prisoner, in his custody, is guilty of a misdemeanor, 

and shall be punished accordingly. A conviction also operates ae & 

forfeiture of bis office, and disqualifies him forever thereafter from 

holding the same. 
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Sbctios 100. Dcrence in aclion by Bheriff on bond. 

161. .lail^niient against ah^filT to be evidenced agiunot enretieiv *^ 1 
163, Summary judgment for aheriff. 

163. Requisites of application therefor. 

164. Buca judgment when stayed. Same! when vacsteil. 

165. Jiidgraent agnanst eheiiff la evidence of dama(^. 

166. Assignment of bond. 

167. Action on bond by aasignee j damans recoverable. 
16«. Such aeugnmcnt bars action against sheriff. 
16n. Defence in action by sasigrnee. 

17(). Slay of proceeding where aseigniaeDt is not lakeil. 
171. Defence of abenff in action for escape. 

n § 160. In an action brought by a sheriff on a bond for the jail* 
ties, it is a defence, that the prisoner voluntarily returned to thftT 
ties of the jail from which he escaped, or was recaptured by, dj 
rendered to the sheriff, from whose custody he escaped, befta 
commencement of the action. The defendants may make that li 
other defence to the action, which might be made by the sheriff^a 
action against him for the escape. ■ 

i § 161. But if judgment has been rendered against the dieriff|j| 
action brought for the escape, and due notice of the pendmcy? 
action was given to the prisoner and hia snretiea, to enable t' 
defend the same, the judgment against the sheriff is concltu 
dence of his right to recover against the prisoner and his Min 
whom the notice was given, as to any matter which wns or niigb|j 
been controverted, in the action against the sheriff. 




BOND FOR JAIL LIBERTIES. 

g 162, In an action brought by a sheiiflf on a bond for t.be jail liber- g.^^ 
«, if i' appears to the court, upon a motion made in belialf of theJuJgn 
L _-!<■ -■ ^ jii.lgxneut has been rendered against him, for tbe eacape 
ii>;r. and that due notice of the pendency of the action 
■.vas given to the prisoner and his sureties, to enable them 
!!■■■ emme, the court must order a summary judgment for the 
] !:i"i'i!ilT; :ind judgment must he entered accordingly, with costs. 

§ 1S3. But to entitle a eheriff to move for such a judgment, he must ^^ 
bare (wrrfMl a copy of his complaint, and given twenty daya' notice of "ii * 
ihfl motion. ' '" 

3 184. If it appears, on the hearing of the motion, that the defend- si — -.--.. 
outs hare a meritorious defence, which was not controverted in the LuiyodT "° 
action against the sheriff, and which by law could not have been so J|'' y'i'^ 
ttmtroverted, the court may stay proceedings on the judgment, with 
unrh limitations and upon such terms, as it deems just, until a tiial in 
ibe action ; but the judgment must stand as a security for the eheriff. 
If (he defiance is established, the court must vacate the judgment, and 
tend 1^ judgment for the defendant. 

§ 165. In an action brought by a sheriff on a bond for the jail liber- Juai 
ti**, a judgment against him for the escape of the prisoner, is evidence Jf*^ 
of ihe damages sustained by him, as if it had been collected ; and he ^ 
may rt5w»ver his reasonable attorney's and counsel fees, and other 
expenses in defending the action against him, as part of his damages. 

5 166. If a bond for the jail liberties ia forfeited, the party at whose A 
iiutance the prisoner was confined, or, in case of his death, his execu- " 
iiwor administrator, is entitled to an assignment thereof; which must 
be executed by the sheriff who took the bond, or, in case of a vacancy 
iu his office, by his under-sheriff, and acknowledged or proved, and 
certified, in like manner as a deed to be recorded in the county. 

g 167. The person to whom such an assignment has been made, may A 
maintain an action on the bond, as assignee of the sheriff taking the iL... 
same, in a case where an action might be maintained by the sheriff; """" 
snd he may recover the same damages for the breach of the condition, bio. 
which he might have recovered in an action against the sheriff, for the 
escape. 

g Kif'. The acceptance of an assignment of such a bond, is a bar to snnhj 
an action, by or in behalf of the assignee, against the sheriff or other bnnff 
officer making the same, for an escape by the prisoner executing the "P^ 
bond, amounting to a breach of the condition thereof, unless the escape ' 
WM with the assent of the sheriff or other officer. 

§ ItJO. In an action brought by the assignee of the bond, the defend- r> 
wit may make any defence, which he might make, if the action was SmIJ! 
liTOight in the name and for the benefit of the sheriff. 

§ 170. If the person entitled to an assignment of a bond for the jail swgjj 
liberties, in lieu of taking the same, brings an action against the sheriff fp'J; 
lot the escape, the court may, except where the escape was made with ^ 
ItieibDrifTsassent, stay proceedings upon a judgment recovered against ax^ 
tlie aberiff, with snch limitations and upon such t«rms as it deems just, 
until he has had a reasonable time to prosecute the bond, and collect 
diQdjrmeut recovered thereon. 
9171. In an action against a sheriff or other officer, for the escape Deft 
' ■ 'T. it is a defence, that the escape was without the assent.J^^"" 

iilimt., and that at the commencement nf the action, he had ' 
r tvithin the liberties, either by his voluntary return, or by 
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CORONER'S DDTIE8. 



Application of Ike^regoing provisions Co the proceedingi of a 

Sbcttos 172. Duties of covoner when BheriEfia a parly. 

173. Any one of the cnroners luuy act. 

174. Arrest of shBriff by toroner. 
17B. Shenff ; how confined. 

176. PUce of coniinement to be deemed a jail. 

177. Bheiilftobendmitted to jail liberties i liability of eoFonerfbr 4 
escape. 

178. Coraoer may prosecute, etc.. bond for liberties. 

179. Duties of coroner where sberiff ie plaintiff, 
160. Such prisoner entitled Co jail libei'ties, etc. 
181, Eacajie of auch priuoner. 

§ 172. In an action or special proceeding, to which the sheriff 
county IB a party, a coroner of the eame county has all the powei 
' is subject to all the duties of a sheriff, in a cause to which the snerilt 

is not a part.y ; except as otherwise specially prescribed by law. 
f § 173. A mandate in a civil action or special proceeding which must 
or may be executed by the coroners, or by a coroner of a county, must 
be directed either to a particular coroner, or generally to the coroners of 
that county. Where auch a mandate is directed generally to the coro- 
ners of a county, or requires them to do any act, it may be executed, 
and a return thereto may be made and signed, by one of them ; but 
such an act or return does not affect the others. 

§ 174. Where a mandate, requiring the arrest of the sheriff of the 
county, is directed to a coroner, he must execute the same in the man- 
ner prescribed by law, with respect to the execution of a similar man- 
date by a sheriff; and he is authorized to take an undertaking on the 
arrest, or a bond for the jail liberties, to himself, in his name of offioe, 
in a like case, and in like manner, and with like effect, as where such 
a bond or undertaking may be taken by a sheriff. 

§ 175. Where the actual coniinement of a sheriff by a coroner, on a 

mandate, is required or authorized by law, he must be confined by the 

coroner, in a house situated within the liberties of the jail of the county, 

other than the sheriff's house, or the jail, in the same manner as a 

...^flheriff ia required by law to conGue a prisoner in the jail. 

^'Sfl""' § ^'^' Til** house thereupon becomes the jail of the county, for the 

ffloDi to bo^uae of the coroner; andeachproviaionof law relating to the jaiJ, or to au 

« wi.*^ escape from the jail, applies thereto, while the sheriff is confined therein. 

sbcriir to § 177. A sheriff so arrested must be admitted to the libertJcB of the 

uiitajiSu J*'^ °^ ^''^ comity, in a like case, and upon executing a like bond to 

iiiiorti««; ( tfie coroner, as prescribed by law for a prisoner in the sheriff's custody. 

oaronor Sr ^^ *" escajie of the sheriff from the liberties, tho coroner is liable, in 

(iiorUl"i the same manner, and to the same extent, us a sheriff for s ijitt ii tu r 

ia«o|.e. escape ; and he may make the same defence as a sheriff. 

liinmer § 178. The coroiiet may prosecute a bond for the libcrlJo* taken by 

IT" hini, and is entitled to all the rights, and subject to all the liaW ' 
prestcribed by law, with respect to a similar bond taken by 
The bond may be assigned by him, to the party at wlioea 
the sheriff was arrested; aud the same proceedings may ba 
upon, as upon a bond taken and assigned by a sheriff, in a ' 




NEW SHERIFF. 

f 179. A person arrested by a coroner, in an action or special pro- i, 
cfedla^, in which the sheriff of the county ie plaintiff, must be confined t" 
in Ihe jwl of the county, in a caae where euch a confinement is required tt 
OT authorized by law ; but the coroner ia not liable for an escape of the P' 
I prisoner from the jail, after he has been confined tJierein. A person bo 
wnfined most be kept and treated, in all respects, like a prisoner con- 
onpd by the §heriff. 

§ ISO. A person ao arrested by a coroner, is entitled to be discharged, si 
or to tiie liberties of the jail, aa the caae requires, upon giving a bond ^ 
>* an ondertaking to the coroner, in the like manner, and in a like li: 
raK, in which a person arrested by a sheriff would be entitled to be so 
ftifrharged, or to the liberties. The bond or undertaking so giveii, 
mtist be in all respects similar to that required to be given to a sheriff; 
and it has the like effect, and may be assigned and proceeded upon in 
like manner. 

§ ISl, A coroner is ansvrerable for an escape of a prisoner, admitted E 
by him to the liberties of the jail, in the same manner and to the same ^ 
<xl«ut, as a sheriff, and may interpose a like defence. 



I PftMT), duiiea and liabiUtiei of an incominff and outgoing nkerij^, respect- 
^^K irieiy, touehing the mattari inclttded in this chapter. 

w 
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10V 183. Certi<lRat« to be fumiehed lo new aherifT. 
I8S. Powers of foiiner Bheriff ; when tu ceose. 
IM. J«jIb, propesa, etc., to be delivered to new aheriff, 
185. Tiimipr eheriff to execute inotruiueiit, 
188. Former aberiif to execute certain proceae. 

187. CerMin orders to be delivered to and returned by new sheriff, 

188. Delivery of prisoners, proueas, etc., how enforced. 

189. Under-sheriff, etc., when to comply with foregoing' provisiona. 

5 182. Where a new sheriff has been elected or appointed, and has com 
qualified and given the security required by law, the clerk of the county J;,' '" 
miut furnish to tlie new sheriff a certificate, under his hand and official m 
«at, stating that the person so appointed or elected, has so qualified 
•td jtiven security. 

S rSS. Upon the commencement of the new sheriff's term of office, Pon 
Bad the sert-ice of the CGrl.ificate on the former sheriff, the latter "s powers ^^ 
u sheriff cease, except as otherwise expressly prescribed by law. « 

§ 1(*4. Within ten days after the service of the certificate, upon the j 

sheriff, he must deliver to his successor : p' 

le j»il, or if there are two or more, the jails of the county, with j^u' 
appurtenance s, and the property of the county therein. <« mh 

tie prisoners then confined in the jail or jails. ''""" 

pTDcess, orders, commitments, and all other papers and docu- 
flMtboriziDg, or relating to the confinement or custody of a pris- 
if HUch a process, order, or commitment has been returned, a 
)t in writing of the contento thereof, and when and where it 
led. 



§§ 185-1 89. NEW SHERIFF. [cHi 

TIT r,E 4 

4. All mandates, then in bis hands, except such as he has f all}? 
cuted, or has begun to execute, by the collection of money there< 
by a seizure of or levy on money or other property, in pursuance th 

S^^ff to ^ ^^^* "^^ ^^^ *"^® ^^ *^® delivery, the former sheriff must ex 
execute in- an instrument, reciting the property, documents, and prig 
•tniment. delivered, specifying particularly the process or other authorit 

which each prisoner was committed and is detained, and wheth( 

same has been returned or is delivered to the new sheriff. The ii 
/ ment must be delivered to the new sheriff, who must acknowled| 
-^ writing, upon a duplicate thereof, the receipt of the property, 

ments and prisoners, therein specified ; and deliver such dup 

and acknowledgment to the former sheriff. 

S^'riff to ^ ^^^' Notwithstanding the election or appointment of a new si 

execute the former sheriff must return, in his own name, each mandate ^ 

JJJ^^ he has fully executed ; and must proceed with and complete th( 

^^ cution of each mandate which he has begun to execute, in the m 

specified in subdivision fourth of the last section but one. 
derat?be^' § ^^^' ^^^^e a person, arrested by virtue of an order of arr- 
delivered confined, either in jail, or to the liberties thereof, at the time of sa 
tS™d^F ^^S ^^^ delivering the jail to the new sheriff, the order, if it is nol 
neyrOualk returnable, must be delivered to the new sheriff, and be return( 

him at the return day thereof, with the proceedings of the f 

sheriff and of the new sheriff thereon. 
DeUvery of § 188. If the former sheriff neglects or refuses to deliver to hii 
procMsr* c^ssor, the jail, or any of the property, documents or prisoners i 
eSbrceT charge, as prescribed in this title, his successor must, notwithstar 

take possession of the jail, and of the property of the county th 

and the custody of the prisoners therein confined, and proceed tc 

pel the delivery of the documents withheld, as prescribed by law 
Under- § 189. If, at the time when a new sheriff qualifies, and give 

etc.'^ when Security required by law, the office of the former sheriff is exe 
wito ftw^ by his under-sheriff, or by a coroner of the county, or a person spe 
going pro- authorized for that purpose, he must comply with the provisions ( 
^^°°*' title, and perform the duties thereby required of the former sheri 
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CHAPTER III. 

CIVIL JURISDICTION OF THE PRINCIPAL COURTS OF 
RECORD; ORGANIZATION, MEMBERS, AND OFFICERS 
THEREOF; DISTRIBUTION, AND DISPATCH OF BUSINESS 
THEREIN. 

TITLE I. — ^T&E COURT OP appeals. 

TITLE n. — ^ThB SUFREMJB COURT, INCLUDINO THE aRCTJIT COURTS. 

TITLE III. — ^Thb superior city courts. 

TITLE rV. — ^Thb marine court op the city op New- York. 

TITLE v.— The county courts. 



TITLE I. 

The fiourt of appeals, 

Amoui 1. Jmisdictioxi^ and mode of exercisiofif the same : eeoeral powers ; terms 
anddttizigs. 
2. The clerk ofthe court. 
8. The State reporter ; publication and distribution of the reports. 



ARTICLE FIRST. 

JnoDicnov, ahd Mods of EXBBOisnra thb sahb ; qbkebal Po¥rBBS ; Tbbms and 

SiTTUfGS. 

I m 

^■cnoi 190. Cases in which court of appeals has jurisdiction. 

191. Exceptions and qualifications. 

192. Appeals from certain orders, how heard. 

193. Court may make rules. 

194. Remittitur ; when judgment absolute to be rendered, and proceed- 

ings thereupon. 

195. Second and subsequent appeals. 

196. Times and places of holding terms. 

197. Court may be held in any building ; adjournments. 

198. Officers to be appointed by court. 

§ 190. The court of appeals has exclusive jurisdiction to review, cases in 

£n appeal, every actual determination, made at a general term, by JJ^nrtof 
supreme court, or by either of the ^superio r city^urts. in either of appeato 
»e following cases, and no others : ----- dlctilMa!*" 

!• Where a final judgment has been rendered, in an action com- 
*^ced in either of those courts, or brought there from another court ; 
~t^ym such an appeal, to review an interlocutory judgment or in- 
■p5«fiate order, involving the merits, and necessarily afifecting the 
™l Judgment 
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COURT OF APPEALS. 

2. Where an order has been made iii snch an actjon, alTectiiiK 
substantial right, n.\\{^ not r."'<t.ig in .lu^mH^p «.)ii^i. either (tirstyi: 
effect determines the action, and prevents a final judgment, or (second 
discontinues the action, or (third) grants or refuses a new trial, e 
(fourth) strikes out a pleading, or part of a pleading, or (fifth) decide 
an interlocutory application, or a question of practice, or (sixth) detei 
mines a statutory provision of the State to be unconstitutional, and tb 
determination appears from the reasons ^ven for the decision, or 1 
necessarily implied in the decision. \ 

S. Where a final order, affecting a substantial right, has been mad 
in a special proceeding, or upon a summary application in an action 
after judgment ; and, upon such an appeal, to review any intermedinb 
order, involving the merits, and necessarily affecting the order appeale* 

la § 191. But the jurisdiction, conferred by the last section, is enbjea 
'' to the following limitations, exceptions, and conditions : 

1. An appeal cannot be taken, from an order granting a new tri& 
on a case or exceptions, unless the notice of appeal contains an umbl 
on the part of the appellant, that if the order is affirmed, jodgmeB 
absolute shall be rendered againtst the appellant. 

2. An appeal cannot be taken, in an action commenced in a ooart « 
a justice of the peace, or in the marine court of the city of New Yorl 
or in a district court of that city, or in the city court of Youkers, or 9 
a justices' court of a city, unless the court below allows the appeal, bi 
an order made at the genpral term which rendered the determinatiW 
or at the next general term after judgment is entered thereupon. h> 
action discontinued because the answer sdt forth matter showing th^ 
the Mtle to real property came in question, and dfterwards proeecalei 
in another court, is not deemed to have been commenced in the coa- 
wherein the answer was interposed, within the meaning of this eu| 
division. 

3. An appeal cannot be taken from a judgment, or from an op1« 
granting or refusing a new trial, except in au action or special procet^ 

, ing affecting the title 1« real property, or an interest therein, if ifc 
matter in coiitjoversyi. excluding costs, is less than five hundred dollarsi 
unless the court below, by an order made at the general term whic 
rendered the determination, or at the next general term after judgmea 
is entered thereupon, allows the appeal, on the ground that a ijuewtio 
of law is involved, which ought to be reviewed by the court of appeaJ 

If an appeal is taken, by the plaintiff, from a judgment rendered 
an action not founded upon a contract, the sum for vvhich the comp!iu_ 
demands judgment, or, if the action is to recover one or more chatte"^ 
the value of the chattels, as stated in the complaint, is deemed to t 
the amount of the matter in controversy, within the last snbdivisio* 
unless the defendant has interposed a nn inter claim ; in wbicli oase tf 
counterclaim must be included, in determining the amouat in t»* 
troversy. I 

g 182. An appeal from an order, under subdivision second of tfaelal 
section but one, except an order which in effect det^rmlueB the artii* 

1. and prevents a final judgment, or discontinues the action, or grants 
refuses a new trial upon a case or exceptions, may be t " ' " 
hearing on a motion day, and heard as a motion. 

I. g 183. The court may firom time to time make, aiixtt, t 
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e, not inconsistent with the Constitution or etatutee of the State, 
ol&ting the practice and proceedings in the court, and the admiseiDu 
ttorneys and couusellors at iaw, to practice in all the courts of record 
be State. 

194. The judgment or order of the court of appeals mnst be re- RemittltuL 
ted to the court below, to be enforced according to law. Upon an 2om-°^ 
Aftl from an order granting a. new trial, on a case or exceptions, if ^''^J"-: ■ 

court of appeals determines that no error was committed in grant- In^ ^To^ f 
' tba new trial, it must render judgment absolute upon the right "f [IJJJ^uSJb! 

appeUant ; and after its judgment has been remitted to the court ^^ 

yw, an assessment of damages, or any other proceeding, requisite to 
der the judgment effectual, may be bad in the latter court. 

116. Cpon a second and each subsequent appeal, including a case setoDdu 
ire a former appeal has been dismissed for a defect or irregularity, J^J^Il?*!* 

time of filing the return, upon the first appeal, detemujies the ■ 
» of the cause upon the calendar. 

196. The terms of the court of appeals must be appointed to be Tim™ unt 
i, at such times and places as the court thinks proper, and con- Eowin^ 
led OS long na the public interest requires. lemu. 

197. A term of the court may be appointed to be held in a building, coan mm 
;p than tJjat designated by law for holding courts. A term may be JSy tioid- 
nimed from the place where ij. is appointed to be held, to another iog; mi- ~ 
in the same city. One or more of the judges may adjourn aJ^Jl, 

II, without day, or to a day certain. 

106. The court may, from time to time, by an order entered in its omoer> . 
ntea, appoint and remove its clerk, its reporter, and such attendants edUfcon^ 
t deems necessary. ^ 



■ ARTICLE SECOND. 

Tub Clbse oe tbk Coubt. 

tos IM. Clerk of tbe court of appeals to nve bond ; rooms for Ills ofBoe. 
300. To appoint a deputy. Powers of depn^. 

201 . May employ BBBiHtanta in hia office. Special deputy, 

202, Is eucceesor of former clerk of court pf appeals. 

203. Money in custody of clerk to be deposited m bank. 
3M. Clerk to report to court of appeals concercing raoaey. 
909. Amoiint deposited to be certified by cashier. 

SOtt. Court maT'Order money to be invested; reatricUons us to drawing 

money from bank. 
2ffl. Court may appoint person to examine accounts. 
208. Coiirl may make nilee concerning: moDey. 

199. The clerk of the coort of appeals, before entering upon the cicrkot 
i«s of his office, must subscribe and file the Constitutional oath of °g^?{ 
le. Mild must execute and file in the Comptroller's oflice a bond to ^"veVo^d 
[teople of the State, in the penalty of twenty-five thousand dollars, j^"J 
li two sufficient sureties, approved by the Comptroller and coudi- 
led for the faithful performance of the duties of his office. If the 
d is forfeited by a breach of its condition, the court of appeals must, 
>rder, dirert an action to be brought thereon. The money recovered 
" '- under the direction of the court of appeals, to indem- 
i^grieved by the breach, in proportion to their reapect- 
■I make good any other loss, occasioned by the breach. 
' keep his office at the city of Albany, and the trustees 
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■ . ' of the State Hall must assigu him suitable rooms therein for t 

V purpose. 

go Bppoini § 200. The clerk, by a writing, under his hand and the seaj of tl . 
Bonera'nf coiirt, filed in hls office, from time to time must appoint, and mayo! 
B^'>- pleasure remove, a deputy-clerk, who Ib entitled to a salary, fixed and U 
Wl be paid as prescribed by law. Before entering upon his duties, tfai 

^L deputy-clerk must subBcribe and file in the clerk's office the Constibi 

^K tional oath of office. While the clerk is absent from his office, or ti 

^M the Bitting of the cDiirt, or the office of clerk is vacant, the deputy-cler 

^P has all the powers and is subject to all the duties of the clerk. 

Wiyrm- § 201. The clerk may, with the approbation of the* in writing of tl 

■ »i«i!i?l°ii'b^ judges of the court or a majority of tliera, employ as many asaistanta M 
Hn""' '^'*' "^^"^ ^*' ^^^ neceasarj'. He may from time to time appoint, and M 
Hoput". pleasure remove, his assistants. Each assistant is eutitled to a cwi 

■ pensation, fixed and to be paid a« prescribed by law. The cletk mag 

■ appoint one of his assistants as special deputy-clerk; who poasessea, i ] 
B| the absence of the clerk and the deputy-clerk, the same power an 4 

V authority as the clerk at any sitting of the c^urt which he attend^ 
B with respect to the business transacted thereat. 

B|niECC8- g 202. All money, stocks, securities, bonds, mortgages and othe; 
^E'^o'k'of thii&s in action, and other property, which were possessed by the 1a^ 
^HDriafsp. clerk of the court of appeals, elected by the people, by virtue of VH 
Wp*"- office, have been transferred to, and have become possessed by and vested 
H in, the clerk appointed by the court, as the successor in office of tlu 

V last elected clerk, notwithstanding the change in the mode of appoinfl 
* ment to the office and in the tenure thereof. [ 

Money In § 203, All Hiouey now in the custody or under the control of thi 

tCktiiila c'erk, and all other money which may hereafter be paid to or received 

.''«p™iw<i by him on account of a fund, or in a cause, must be deposited, nnti 

■- invested as prescribed in this article, in such bank or banks as the coim 

■ of appeals directs. Accounts thereof must be kept with the banks n 
H manner and form as the court directs. ' | 
Kork b> § 204. On tlAs first Tuesday of January, and on the first Tiiesdaj 
BSnnnrap. ^^ July in each year, the clerk must transmit to the chief-judge a statej 
Bi£3 a. cnn- meut, verified by his affidavit, of all money then remaining in court 0| 
Emc^ ^^ '>i^ hands, which must specify: 

■ 1. The fund or the title of the cause in or on account of wliich eocl 
H sum of money was paid. 

H 2. The party by whom it was paid, and generally for what ])nrposa 

H 3. The time of payment and the amount paid. . . 

B 4. The bank in which it is deposited. | 

^^onnt § 205. The statement must be accompanied with a certificate of tU 
BS^'iuii- c^hier of each bank in which a deposit is stated to have been loftdfl 
^Mri>r to the effect that the total amount stated to be deposited is actually u 
Bp""'" the bank, placed to the credit of the clerk, as c4erk of the court tn 
H^ appeals, and not mingled with any other account. | 

Bfeu ri max § 206. The court may, by order, direct any portion of the money tt 
Bwarfto ^ invested in the public debt of the State, or of tlie United SUM 
i«inveti- or in approved interest-bearing mortgages upon real property. It mta 
ttotuM^to '1 like manner direct any sum of money, or any security, to be tr&ofl 
Sonoy * fflrred or disposed of, as the court thinks proper. The clerk ebatl ud 
^ombank. invest auy money, except pursuant to such a direction. Money dema 
B ited shall not bo drawn from the bank, except on a check, signed In 

H the clerk and ctmntersigned by the chief-judge, or, in his abBODUe, M 

^1 an associate judge of the court. ^^^ 



5307. The court may also, from lime to tjiue, appoint a suitable „ 

DT^ii to examine the accounts Itept by, and the securities in the cue- &| 

- f ■< , Iprk, who tthall be paid by the Cgmptroller for that service gl 

■ Mioj, certitted by the chief-judge. » 

I - court may also, from time to time, make such regulatiooe c 

. tbo money and seeuriUeB specified in this article, making ^ 

!!'■[») 'it.-i, keeping accounts and drawing motley, as it deems proper; but '" 

raeb Kgulation so made mual be entered iu the minutes. 



w- ARTICLE THIRD. 

Tub StiTH REPOBraa j Pitblicatioii aso Diwbihdtion of t 



:pi>rter of conrt of appeala, 
publication ; conlracto for publication. 



IS 309. Slate rejwrter is the n 

310. Hia duty, 

an. Not tfl be tnlei'ested in 

SI3. C"i>yrieht of reports. 

213. Sfvrwisry of State to diBtribute reporla. 

3H. Dnrejvii-Wii dedsiuns. etc., to be delivered by reportei 

SI5. Opinions, e>«.> not to be delivered, except, etu. 

21fl. Certain opiniona to be deposited with clerk. 

'. The reporter appointed by the court of appeals is styled the si 
k reporter ; and each prorision of a statute, wherein the State S 
Rer IB mentioned, applies to the officer thus appointed. "i 

Wo. The State reporter must report every cause, determined in ^ 
rt of appeals, which the court directs him, or which the public a 
^ ill his judgment, requires him to report. To enable him to 
I that duty, the judges of the court must deliver to him the 
. a opinions, rendered in each cause so determined. Each decision 
It wtirt, which is reported, must be so reported as soon as practi- 
J* lifter it is made ; and if the reporter neglects faithfully to perform 
ftdnty, it is the duty of the court to remove him from office. 
8211. The State reporter shall not have any pecuniary interest iu x 
Ibe reports ; but a contract for the publication thereof, under his super- IS 
~'i-'.vu. niii.-t, from time to time, be made, in behalf of the people, by "' 
IM.irter, Secretary of State, atid Comptroller, with the person pi 
vvho agree to furnish to the Secretary of State, so many "' 
li volume, as may be needed to enable him to comply with the 
■ ;i but one; andalso to publish and sell the reports, on terms 
111..' »f>--i advantageous to the public, regard'being had to the proper 
Mwutioti of the work, and at a price not exceeding three dollars for a 
Ji'lume of not leas than five hundred pages. Each contract, so entered 
inio, raufit provide for the publication of the reports, for three years 
trma the expiration of the time, specified for that purpose in the laat 
MHttmct. If the State reporter, Secretary of State, and Comptroller 
o in determining, that a contract has not been faithfully kept by 
son or persons agreeing so to publish the reports, they may, by 
rument in writing under their hands, filed in the office of the 
[wy of State, annul the same from a time specified in the instru- 
} and thereupon they may enter into a new contract, for the 
putlou of the reports, for three years from the time so specified. 
V entering into a contract, the Slate reporter. Secretary of State, 
■ nptroUer must advertise for, receive, and consider proposals tot 
"EAtion of the reports. 
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Co -ri ht ^ ^^^' Neither the State reporter nor any other per^n shall obtain a 
or repofto. copyright for the opinions contained in the reports ; and the same mav 
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be published by any person. But the copyright of the statements of 
facts, of the head-notes, and of idl other notes or references, prepared 
by the State reporter, must be taken by, and shall be vested in the 
Secretary of State, for the benefit of the people of the State. 
ofstat?Z> ^ ^^^' ^^ *^® copies of each volume of the reports, furnished to the 
distribate Secretary of State, he must deliver one to the clerk of each county, for 
reports^ the uso of the county, and deposit one in the office of the attorney- 
general, one with the clerk of the court of appeals, for the use of that 
court, and three in the State library. 
etTdScfa^ § 214. A State reporter must, on the appointment of his successor, 
ions, etc.. deUver to him all papers in his hands, pertaining to a cause which he 
ered byH^^^ not reported, or which are not necessary to be retained by him, to 
porter to complete the publication of a volume, which is then partly printed. 
8uccea«or. g 2^5^ ^ State reporter, after the expiration of his term of office, 
etc!'*n(S to s^^ll ^0* deliver a paper specified in the last section, or a copy thereof, 
^ ^®"^®i£ ^ ^^y person other than his successor in office, or the publisher of a 
Jto.®**^ partly printed volume; except that a copy of such a paper maybe 
furnished by him, during a vacancy in the office, to a judge of the 
court, or to the attorney for a party to the cause to Which it relates. 
Certain § 216. The State reporter must deposit with the clerk of the courts 

be depos-^ all Opinions delivered to him, which are not to be reported, imme- 
JJSJiT^'^ diately after the publication of the reports of the other cases, decided 
"^ at the same time. They must be properly filed and preserved, by the 
clerk. 



TITLE II. 
The supreme court, including the circuit courts, 

Abticls 1. Jurifidiction and powers ; desigfnations of terms ; distribution of busi- 
ness among the terms and judges ; attendants upon the attlngs ; 
miscellaneous provisions. 

2. The supreme court reporter. 

3. Stenographers. 

ARTICLE FIRST. 

Jurisdiction akd PowbrsI Desigkatiok of Tbriis; DiSTBiBunoir -tF Burin .(?8 

AUOVQ THB TbBMS AlTD JUDOBS ; ATTBNDAlTrS UPON THE SlTTINaS ; MlSCKLLJLNBOUB 

Provisions. 

SionoN 217. (General juiosdiction of supreme court. 

218. Supreme court may change place of trial of actions pending in otTiv/ 

courts. 

219. Judicial departments ; general terms. 

220. Presiding and associate justices ; how long to act. 

221. Vacancies; how tilled. 

222. Assignment of duties to iustice whose designation is r*iVokcd. 

223. Desi^ation, etc.* to be filed with Secretary of State. 

224. Presiding and associate justices mav act out of their departnionts. 

225. Times and places of holding general terms ; how apj^ointed. 

226. Appointment to be published. 

227. ' Appointment may be made or filed after the prescribed time. 
228. ¥^en asBociate Justice to premde, etc. 
'229. Justice in place of one dSaqnalified. 

^/y •Strickeaoat 



m. kdd by tm jnsdees. 

V ... ■■ I - ..^ IQ hehewid in aiu>tb«rd«, 

Sn. App(>ntiDMttBof>pedAl terms, drvoitoanrta. Bad eoBriaeroyw and 



nil acravnarinysppouilextnanliiikfTtnns; jaaSecatohlildlbaa. 

3B^ G«oeral powen uul dnti(« of jngtioas. 

SL OoTWtior »»» Kppciat in Hew York dtf. jodg* irf o*liw wmt l« 

Sn. OoTcmor to dtspute jnstioea to hold coorta in ««nuD cases. 

9SS. PlaM of holiltotr the terms. 

339. Spedkl tcnna a4ioitnieil to chunbers ; trials Uiereal. 

MO. JiwlgB* <if ■aperior coart of Bnflalo may make orders. 

9(1. Wtkat jodges toaj perform dati^ of justice at chambeis. 

MS. OAmss reqniRd to attend general term. Sheiiff's duty. 

9(3. Fees ht midi officers ; how paid. 

§ 317. Tbe geoenl joriadiction in law and equity, wMch the supreme e 
mast of the State possesses, under the provisions of the Gonstitntion, ^ 
ifidadee &11 tlui jonadiction, which was possessed and exercised by the o 
f(i]ireiDe court of tbe colony of New York, at any time, and by the 
wnrt of chancery in England, on the fourth day of July, seventeen 
bondred sod seventy-siJi ; with the exceptions, additions, and linuta- 
ticDS, mated and'imposed by the Constitution and laws of the State, 
^object to those exceptions and llmitationB, the supreme court of the 
Slate has all tbe powers and authority of each of those courts, and 
(inriieta the same in like manner. 

% Sits. Tlie supreme court, upon the application of either party, may, finiMM^ 
aod, in a proper caae, must make an order, directinz that an issue of ^g*^^ 
(act, joined in an action or special proceeding, pending in any other ^ms of 
«ort of record, except a superior city court, the marine court of the city aoto'v^- 
of New-York, or a county court, be tried at a circuit court in another ^°*^°* 
MUDty, on such terms, and under such regulations as it deems just ; and 
Ibervupon the issue must be tried accordingly. After the trial, the 
<iork of the county, in which it has taken place, must certify the min- 
dlea thereof; which must be Hied with the clerk of the court, in which 
the octioii or special proceeding is pending. The subsequent proceed- 
ings in the last mentioned court must be the same, as if the issue had 
been tried therein. 

g 219. The departments, into which the State is dinded, for the pur- jdiU 
(o^a <if or^oizing and holding general terms of the supreme court, ^^ 
are styled, in this act, judicial departments. There is a general term geoa 
of tbe supreme court in each judicial department, composed of a pre- ™' 
riding justice and two associate justices, designated from the whole 
bench of justices of the supreme court, as prescribed in the next two 
MCtions. The justices so designated are styled in this act, geaeral 
I'm justices, 

presiding justice shall act as such, during his official term pnMiag 

i the supreme court, and an associate justice for five years "^■JjJ"*'" 

! 'y-first day of December, next after his designation ; or uosa-, how 

..o-lier close of his official term. But the Governor may, at !'"*'"■"'• 

Jiii_v Uiut, upou the written request of a general term justice, revoke 

Itii designation. 

8221. Within three months before a vacancy is to occur by lapse of vaoatoiMi 
time, or as soon after its occurrence a» practicable, the Governor must '""•""•''- 
<Wiffnat«, from the whole bench of justices of the supreme court, 
uatoer prending or associate justice, as the case requires. The person 
~ ' ' ' i shall act as presiding or associate justice, for the period 
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Specified in the last section. Whew a vacancy occura, for any caiui4 
except lapse of time, the Governor muat designate a presiding or 
associate justice, as the case requires. An associate justice, thus des- 
ignated, shall act for his predecessor's unexpired time, or until the 
earlier close of his official term. 

„ 222. Where the Governor revokes the designation of a general term 
justice, as prescribed in the last section but one, he may prescribe the 
duties to be performed by that justice, in holding court in any part of 
the State, from the time of such revocation until the taking effect of 
the next appointment of terms, as prescribed in section two hundred and 
thirty-two of this act, for the judicial department to which that justica 
belongs. 

§ 223. A designation of a general term justice, or a revocation there- 
of, must be in writing, and filed in the office of the Secretary of State. 
The request of the justice whose designation is revoked, must be filed 
with the revocation. 

§ 224. A presiding justice, designated for a judicial department, may 
preside at a general term, held in another department, if the presidios' 
justice of that department is absent, or disqualified from acting ; and 
an associate justice may act us such, at a general term held in another 
department, in place of an associate justice of that department, whui» 
in like manner absent or disqualified. 

§ 225. On or before the first day of December, in the year eighteen 
hundred and seventy -eight, and each second year thereafter, the general 
term justices in each judicial department, or a majority of them, must 
appoint the times and places for holding the general terms of the 
supreme court, within their judicial department, for two yeai'S from the 
first day of January, of the year then next followitig. They must so- 
designate at least one general terra in each year, t« be held in each 
of the judicial districts composing the department. 

§ 226. An appointment so made must be signed by the justices task- 
ing it, and filed on or before the fifteenth day of December of the satnfr 
year, in the office of the Secretary of State ; who must immediately^ 
thereafter publish a copy thereof in the newspaper printed at Albanv, 
in which legal notices are required to be published, at least once in 
each week, for four successive weeks. The ejipense of the publication 
is payable out of the treasdry of the State, 

t| 227. If an appointment of general terms is not made or filed, 
before the expiration of the time specified therefor in the last two eee- 
tions, it may be made or filed at the earliest convenient time thereafter; 
and the terms appointed thereby may be held pursuant to the same, 
after it has been published for the length of time, prescribed in the 
last section. 

§ 228. If a presiding justice is not present, at the time and place ap- 
pointed for holding a general term, the associate justice present, having 
the shortest time to serve, or, if two are present, who have the same 
time to serve, the elder of them, must act as presiding justice, until 4 
presiding justice attends. If only one general term justice is preMtit> 
he may select one or two justices of tne supreme court, to hold with 
him the general term, until two general terra justices attend. 

JS 230. A general term may be held by two juatlcea ; an<i tJte eotiO<l>^ 
rencs) nf two justices is necessary to pronounce a decision. If two do 
not concur, n re-argument must be ordered. 

§ 231. Where an order for a re-argument has been mada, as 
scribed in th« last section, and one of the general term Jiullcba "^ 
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department la not qnatified to sit in the cause, the order direct- «, 

r-'-^irt.'iiTne»t may, in the discretion of the general term, direct ]|; 

1 ■-. and the cause to be decided, in another Judicial depart- " 

i in ihe order. And where two of the general terra jus- 

, ' irtment. are not qualified t« sit in a cause, to be hejird 

i ^1 t-trm of that department, an order may be made, upon 

iho other general terra jnatice, or at a special term of the 

Id in that department, directing that the cause be heard and 

another judicial department, specified in the order. But 

ion iloea not present the cause from being heard and decided, 

s^ie same judicial department, by two qualified justices, if an order, 
dirKting the eame to be heard and decided in another department, has 
not t«en made. 

S 232. On or before the tiret day of December, in the year eighteen Ajjpalat-' 
bnndred and seventy-seven, and every second year thereafter, the jus- S,^iii" 
tires of the wipreme court, for each jiidicial department, or a. majority wmu, oir- 
rf diem, mast appoint the times and places for holding the special and cDorta* 
trmu' of tlie supreme court, and terms of the cin-uit courts and courts ^^j*^ 
•T oyer and terminer, within their department, for two years from the 
flrrt day of January of the year next following. If, for any reason, 
«arb an appointment is not made before the expiration of the time bo 
specified, it must be made at the earliest convenient time thereafter. 
Al leajtt one special term of the supreme court, and two terms of the 
rircuit court, and of the court of oyer and terminer, must be appointed 
to be hftlf] in each year, in each county separately organized. Two or 
more terms of the circuit court may be appointed to be held, and may 
he hehl, at the same time, in the city and county of New Yort. 

g 2^. An appointment so made must be signed by the justices pqi 
making it, and immediately filed in the office of the Secretary of State, J'"?J 
who must publish a copy thereof in the newspaper, printed at Albany, a— 
in which legal notices are required to be published, at least once in 
each week, for three successive weeks, before the holding of a term in 
par»iianr<^ thereof. Tbe expense of the publication is payable out of 
the treaBiiry of the Stat*. 

S 234. The Governor may, when, in his opinion, the public interest g 
•0 rrqiilres, appoint one or more extraordinary genej-al or special terms fJDJit'Jtj' 
nf thn supreme court, or terraa of a circuit court, or court of oyer and tmortin*- 
IrnnlDnr. He must designate the time and place of holding the same, I^suqm m 
and name the justice who shall hold, or preside at each term, except aaouoitaa. 
pneral terra ; and he must give notice of the appointment, in such 
manner as, in his Judgment, the public interest requires. 

§ 235. Any justice of the supreme court has power to sit at a gen- Geaen\ 
■ra! ?.-nii. fir to hold a special terra of tlie supreme court, or a term of ff'S^o?" 
'■mirt. or to preside at a t«rm of the court of oyer and ter- jaatiec^ ' 
It- whole or any portion of the term; and to act upon any "^ 

ill h regularly comes before the term in which he is sitting; 
>' he is personally disqnalified from sitting, in a particular 
»-ti:iii t.r -^[rocial proceeding. Each justice must, at all reasonable 
^mtt, when not engaged in bol<Ung court, transact such judicial biiaj- 
n«n us may be done out of court. 

§ 2S(J. The Governor may, when in his opinion, the public interest ^ ^^— 
*> reqtiin-H, ileai£^ial« one or more judges of the superior court of the ».>iiiih 
otyof N^w Vork, or of the court of, common pleas for the city and JJj^jl^J^ 
foiraty of New York, to bold terms of the circuit court, and special fi o'tiier 
iwrns of the supreme court, in that city. The designation must be in h"?."j^f, 

41 



MS7-243. 



TERMS; ATTENDANTS. 



[a 



writing, and must specify each term, and the judge designated to bold 
the eame. A case or exceptions, in a cause tried at such a terui, muet 
^e settled before the judge who held the same. 

I 237. ir a general or special term of the supreme court, or a term 
of the circuit court, or court of oyer and terminer, duly appointed, is 
in danger of failing, the Governor may designate one or more justices 
of the supremo court, as the case requires, to preside at the term of 
the court of oyer and terminer, or to hold the term of the supreme 
court, or circuit court. In the absence of the justice or justices appointed 
to preside at or hold the same. 

§ 238. The place appointed within each county, for holding a special 
term of the supreme court, at which issues of fact are triable, or a 
term of the circuit court, or court of oyer and terminer, must be Uiat 
designated by statute, for holding the county or circuit court. 

§ 239. A special term of the supreme court may be adjourned to it 
future day, and to the chambers of any justice of the court, residing 
within the judicial district, by an entry in the minutes ; and then a£ 
joumed from time to time, as the justice holding the same directs. An 
action triable by the court, without a jury, which was upon the calen- 
dar of the term before it was adjourned, may be tried at a term so ad- 
journed, and held at chambers, by consent of both parties, bat not 
otherwise. In that case, the attendance of the clerk, the sheriff, the 
crier, or a constable, is not requited, unless the justice directs one or 
more of those officers to attend. 

§ 240, Each judge of the superior court of Buffalo may, within that 
"nno'r city, make an order In an action or special proceeding, pending in tilt 
Booiio supreme court, which a justice of the supreme court may make, out of 
ocJerii. court. 

wii«i I 241. A judge of a superior city court, within his city, and « 

^"l?™"^ county judge, within his county, possesses, and upon proper applies* 
Sntie™r tion must exercise, the power conferred by law, in general language. 
ciSnbera. upoti ^''^ officer authorized to perform the duties of a justice of the sti* 

■preme court at chambers, or out of court. 
oiBcen re- § 242. A general term must be attended by the sheriff of the cotmty 
52'"3"- in which it is held, his under-sheriff, or one of his deputies; by two 
constables or police officers, notified by the sheriff; by a crier for 
courts within the county ; and by the county clerk, or his deputy <ir 
special deputy ; all of whom must act under uie direction of the court, 
or of the presiding justice. The slierift* of the county must cause the 
room, in which the general term is held, to be properly heated, venti- 
lated, lighted, and kept comfortably, clean, and in order. The court 
may enforce the performance of that duty by the sheriff. The sheriff 
must also provide the court with all necessary stationery, upon th« 
written requisitiou of the court, or of the justice presiding at the term. 
§ 243. The fees of a crier, a sheriff, a constable, or a police officer, 
for attending a general term, and all expenses Incurred by a sherifT, in 
obedience to the last section, must be audited by the Comptroller, and 
p«d out of the treasury of the State. The fees and proper charges of 
the clerk, for services rendered at or preparatory to a general term, and 
not legally chargeable to an attorney or a party, are a county charge. 




8UPRBMB COURT REPORTER. 

-f: ARTICLE SECOND. 
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S S44. Deagnfttion of enpreme court reporter. 
9U. Term of office i bow appoinlad >nd removed. 
9*«. H«etin^ for appointment or removal, 
347. Special meeting for tbe Ewne pui-pose. 
MS. Papers ani] opinions to be fnmisbed to tbe reporter. 
MS. 'DmXj of reporter ; do aalary to be paid to bim. 
J50. Price of the rolome* of repoi-tB. 

244. The reporter of the decisions of the supreme court ia styled "*^H 

, Tiiirt reporter ; and each provision of a atatute, wherein i™, 

irt reporter is mentioned, applies to that officer. "J[ 

■rm of office of the supreme court reporter is five years jon.., 
■ ' if hia appointment, and until his successor is appointed ^'^- P' 
wiri i^u.-iiiiies. Ho must be appointed and may be removed, for cause, "IXir 
by the gener&l term justices of the supreme court, or a majority of such ""too. I 
«f them as attend at a convention, held as prescribed in the next two 
toctiooB. An appointment or removal must be in writing : it must be 
afft^ed by the justices making it, and filed in the office of the Secre- 
tly of State ; otherwise It is of no effect. 
% iA&. The general term justices of tLe supreme court nuist meet in J^^f^f*^' 

rsDTentioQ, at tbe capitol in the city of Albany, at noon of the day men- 

vfaen the term of office of the supreme court reporter expires, for the ""* 
mr{xi»e of appointing a sapreme court reporter in his place. If that 
lay ta Sunday or a public holiday, the convention must be held at the 
time and place, on the first day thereafter not being Sunday or a 
Mibtici holiday. If an appointment is not .made at such a meeting, it 
cy be made at a special meeting of the convention, held as prescribed 
the next section. The supreme court reporter may be removed at 
icb a special meeting. 

g 347. A special meeting of the convention, for the appointment ot specialJ 
ranoval of a supreme court reporter, must be held at the capitol in the 51e'w" 
fritv <if All.^aijy ; but it may be adjourned to any other place. It may pnrp 
1 firesiding justice, by written or printed notice stating 
lie meeting, and served, personally or through the post- 
!i of the general term justices, at least two weeks before 

■,; 'inted therefor. If the object of the meeting ia to consider 

lh« vjuesUuii uf the removal of the supreme coiirt reporter, the notice 
nttflt bo accompanied with a copy of the grounds, alleged for the re- 
moral ; and Imth must be served upon the supreme court reporter, per- 
•onally, or by leaving them at his last place of residence, with some 
of enitable age and discretion, at least ten days before the time 



tppotnted for the meeting. 
§ 24S, In each cause heard, at a general fc 



1 term of the supreme court, P»g™i 
■ ■r counsel for each party must deliver to the clerk, for the Sf- ■• 
reme court reporter, a duplicate of each paper furnished ^ 

■ use of the court. The clerk must collect those papers 
-I'i ; and immediately after the adjournment of the term, 
i;iit them, and certified copies of all the decisions, made 

■ •• the supreme court reporter, at the latter'a expense. 
iio renders a written opinion in a cause decided at a gen- 

lUHt transmit it, or a certified copy thereof, to the supreme 
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coort reporter, who must pay the expense of traiiBmis^on, ai 
where a copy is trnii emitted, the expense of copying, not e: 
eight cents for enrh folio. 

i- § 249, The siipron.e court reporter ia not entitled to a ealsry. 

'^ must report and piibli§h such of the decisions at the general or Bp< 
terms of the coiirl., as he deems it for the public interest to bai 
reported. 5c must also report aud publish tlie decision in a particolu 
cause, which the court, at a general or special f-erra, specially direCti 
him to report. Not more than three volumes of his reports shall Ml 
published in any one year. He must prepare for each volume, koH 
cause to he published therewith, the usual digest, head notes, tables M 
contents, and index. 

B § 250. The supreme court reporter must cause the reports, published 
as prescribed iu the last section, to be kept constantly for sale to pflf> 

" sons within the State, at a price not exc«eding two dollars and tlftji 
cents, for a volume of not less than seven hundred pageit. 



-^ ARTICLE THIRD. 

Stenor hatbbbs . 

Bsonon 2SI, StenographeTB in first district. 

2B2. Stijnographers for ettra terms in New-York city. 

253. SienogTitpberB for oyer »nd terminer in New-Tork dtjr. 

254. StenogTapher in Kings county. 
SQS. His afisistiuit. 

256, St«ncigrapbers ia other comities of second judicial district 

257. Their salaries ; how piuci, 

255. Btenographers for the remaining districts. 
2S9. Their salnries i how pnid. 
2i;D. Their expenses ; bow paid. 

261. Additional 8t«nogr&pher when two courts held at tbe sume line. 

262. Temporary stenographer. 

§251. The justices of the supreme court for the first judicial dn* 
trict, or a majority of them, must appoint, and may at pleasure remnm 
a stenographer for each term of the circuit court, aiin for each specw 
term of the supreme court, where issues of fact are triable, which con- 
stitutes a separate part. Each stenographer so appointed is entitled 
to a salary, fixed and to be paid as prescribed by law. He must attend 
all the sittings of the part, for which he is appointed. If the judjfA 
requires a copy of any proceedings, written out at length from the 
stenographic not«s, he may make an order, directing one-half of tbtf 
stenographer's fees therefor, to be paid by each of the parties to tbs 
action or special proceeding, at the rate of ten cents for each folio id 
written out, and may enforce payment thereof. If there ore two «r 
more parties on the same side, the order may direct either of tb«iti W 
pay the sum payable by their side, for the stenographer's fees; or K 
may apportion the payment thereof among them, lis the judge decnk 
just, 

g 252. The judge who holds, in the first jndi(-ial distrirt, an extn> 
a ordinary term of the circuit court, or an extraordinary special t*tmi (if tbe 
supreme court, must appoint a stenographer for that term, who U enti- 
tled tfl a compensation, at the rate and in the manner prescribed by law 
for the official stenographer. 

§ 253. The judge presiding at a term of tlie court of oyer lud 
terminer, held in and for the city and county of New-Iotk, ' ' 
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wht k Et«nogTaph«r of the sapreme court, to act as stenognipher fcT ,^j^,„„ [, 
iktt tmn during its eittitig, vibo is not entitled to any cwmpensation nfit voric 
m wldition to bis calory ; except that, if a copy of any proceedioKS, '^^ 
. nilten ont at Length from tlie stenographic not^ is reqiured for wo 
uan of tbe preBidint; jiid^e or the dlstrict-atlomey, the steoogntpher's 
:'.--. i^iorcf'ir are pnyablo, on his certificate, as a coanty chai^. 

j iistices of the aupreme court for the sewmd judicial dis- seni 
_ in the county of Kings, or a majority of them, must Ei«i 
may at pleasure remove, a stenosrapher, to be attached"" 
:--i'? court, circuit court, and court of oyer and terminer, in 
*t.i f'jr tUe county of Kings. The stenographer so appointed is enti- 
tled to a Balary, fixed and to be paid as prescribed by law. He must 
attend each t«rm of the supreme court, at which issTies of fact are 
triable, luid each term of the circuit court and court of oyer and 
Icmiiner, held in the county of Kings, 
g 255. The steuographer, appointed as prescribed in the last section, iq« t^a*- 
vfith the consent of the judge hotdiug or presiding at a special '*»'■ 
nf the supreme court, or term of the circuit court, or court of oyer 
tuitier, employ au assistant-stenographer, to aid him in the dis- 
of bis duties at that term, whose compensation must be paid 
stenographer, and shall not become a county charge. 
_ _ 5, E&cb justice of the supreme court for the second judicial dis- stenogra- 
tric*, who does not reside in the county of Kings, must appoint, and ^^l^^on. 
taay at pleasure remove, a stenographer, who must attend, as directed iie»of 
by the jtHtice appoiuting him. the general and special terms of the JE^SS^" 
eBpreme court, and the terms of the circuit court and court of oyer "'iot 
and terminer, held in the counties of Suffolk, Queens, Richmond. West- 
chester, Rociiland, Putnam, Dutchess, or Orange, and, when not thus 
nifirially engaged, the stated terms of the county court, in each of those 
rnuDtieB. 

g 257. Each steiiographer, appointed as prescribed in the last section, i^a, 
IS entitled to a ealary fixed by law. To matte up and pay the salaries, ™j 
Ou> board of supervisors of each of the said counties must annually 
tevy, and cause to be collected, as a county charge, a proportionate part 
Hf the sum necessary to pay the same, to be fised by the Comptroller 
<a th<> .'^bite, in accordance with the amount of the taxable real and 
niperty in each county, as shown by the last annual assess- 
liorein. The treasurer of each county must pay over the 
■li, to the Comptroller of the State, who must thereupon pay 
I' each ethnographer, in equal quarterly payments, under 
ri of the justice making the appointment. 
'u- justices of the supreme court, or a majority of them, for smnogn- 
i il district of the State, except the first and second, mriat jj^'j;^,. 
;'i may at pleasure remove, a stenographer of the supreme ingdia- 
.1 district. The justices of the supreme court for the third ™'*^B 
:-irict, or a majority of them, may, in their discretion, ^^ 

il at pleasure remove, an additional stenographer, of the ^H 
M.['i'iii- ■-uiirt in that district. Each stenographer, so appointed, is ^^ 

entitled to a salary fixed by law, to be paid as prescribed in tlie next 
aeetion. Qe must attend, within the jadicial district, the terms of the 
drcuit courts and courts of oyer and terminer, and the special terms 
of the supreme court, where issues of fact are triable. 

S 259, The clerk of the county, in which a term of a court, specified Thoir*»i». 
\'a the last section, is held, must furnish the stenographer attending Ji|^'j/"™ 
~ the same, with a certificate of the number of days the term has beeu 

45 



l^^lta 



i 



■+ 






SUPREME CODRT STENOGUAPHERS. [ct 

in session. Upon the certificates so fumislied, the supreme court, lit a 
special term thereof held witliin the judicial district, may, not ofteiier 
than once in six months, by order, apportion to each county in the 
district, such a proportion of the stenographer's salary, as the number 
of days durine which one or more terms were in session in that county, 
bears to the whoie immber of days, during which the terms were in 
session in that district, since the last apportionment was made. Upon 
the presentation of a certified copy of such an order, each county 
treasurer must pay to the stenographer, from the court fund, or the 
fund from which jurors are paid, the sum so apportioned to his county. 
§ 260. Each of those stenographers is also entitled to payment of hia 
actual and iieceeeary expenses, while attending court, including station- 
ery, and t«n cents for each mile for his actual travel, between the place 
of holding each term and his residence, going and returning, or from 
term to term, as the case may be. The amount thereof must be cer- 
tified by the judge holding or presiding at the term, and must be paid, 
upon hia certificate, by the treasurer of the county where the term ia 
held, from the court fund, or the fund from which jurors are paid. 
But mileage shall not be computed beyond the bounds of the judicial 
district, except where the usual line of travel, from one point to another 
within that district, passes partly through another judicial district. 

§ 261. Where two or more terms, at which the stenographer would 
be required to attend, by the provisions of section two hundred and 
fifty-eight of this act, are appointed to be held at the same time, the 
justices of the supreme court, assigned to hold or preside at the same, 
may designate the term at which the stenographer for the district must 
attend, and may employ an additional stenographer to attend each 
other terra. In that case, they must, by a certificate signed by them, 
fix a reasonable sum for the payment of his services and actual neces- 
sary expenses, to and from, and while attending the term. The sum 
BO fixed must be paid by the treasurer of the county, upon the certifi- 
cate, from the court fund, or the fund from which jurors are paid ; and 
the number of days, during which that term was in session, eliail not 
be taken into account, in making an apportionment of salary, as pre- 
scribed in section two hundred and fifty-uine of this act. 
t § 282. Where an oflicial stenographer, or hia assistant, is not in 
attendance, at a term of the circuit court, or court of oyer and terminer, 
or at a special term of the supreme court, where issues of fact are tri- 
able, the judge holding or presiding at the term, may, in his discretion, 
employ a stenographer, who must be paid such a compensation, as the 
judge fixes by his certificate, not exceeding ten dollars for each day's 
attendance, and ten cents for each mile, for travel to and from Ids 
residence, to the place where the term is held, together with a reason- 
able sum for stationery. The sum so fixed is a charge upon the county, 
in which the term is held, and the county treasurer must pay it, itp«Ki 
the judge's certificate, from the court fund, or the fund from which 
jurors are pud. If it was the duty of an official stenographer, or hi> 
assistant, to attend the term, and it does not appear to tho ^i><iEfui.-t>»ii 
of tho judge, that the failure to attend wa^ excusable. t1i<' i 
in his discretion, during or after the adjoummout of lii 
an order that the sum so paid, or any part thereof, be > I 
the saliiry of the official stenographer, and that the coiii>[,. ....... n. .. 

credit therefor, as justice requires. Sucli an order may b» revoked i-j 
the judge who made it, upon proof by affidavit, that the failon h> 
attend was excusable. 
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TITLE III. 

Tht supmor city courts. 

al. ProTiidaDa AppUuble to aJI the superiar city coarfB. 
X Proviaona eiclumvely appUcnWe to the coiirl of common pleaa for the 
dty and county of New- York, itnd the superior court of the city of 
New-York. 
L 8, Piwraoos eiclaeively applicable to the euperior court of Buffalo. 
L 4. Ptoviaoms exclosively applicable to the city court of BrooUya. 

ARTICLE FIRST. 

pMIVUnoXS APPUL'IHLB TO ALL TBK SCPBRIOB CiTT CoORTS. 

tSS, 0«iieral jurisdiclion of tha auperior city courte. 

IM. Domeslic corponttionB, etc., when deemed resideota, etc. 

MS. Where there are two or more defendants. 

I6t. JmiBdiction to be presumed ; wont of jurisdictioD nmtter of defence. 

M7. JorisdicUcm, etc, to be co.«itensive with that of aupreme court. 

KS. Id. I in special proceeding out of court. 

H9. Actions, etc., mav be removed into Hupreme court. 

170. Where, and in waat cases, order for removal to be i^anled. 

ITl. Appeal ^m order of removal. 

n2. Order to stay proceedings to procure removal. 

rrs. Removid to sopreme court, when judges of city court cannot act. 

174. Removal from supreme court to city court, by coneent. 

Xi^. Duty of clerks when removal made. 




luty. 



judge may be continued before 



Proceedings commenced befoi'e 

another. 
Appointment of terms, etc. 
"*' a»l terms by whom held, etc. 
gpedal and trial terms. 
reoorda, etc.. in place of those mutilated 
sad d«puty-alerks. 
' deputy-clerka. 

_ B. The civil jurisdiction of eacli of the Biiperior city courts extends ^^'"^ i"- 
to the following actions and specia.! proceedlugGi in addition to the oi t>io «i^ 
jtiriwliction, power and authority conferred upon it, in a particular r?,ri2SS 
case, by special statutory provision : 

X. To nn action of ejectment ; for the partition of real property ; for 

dower ; to foreclose a mortgage upon real property or upon a chattel 

refti ; tfi compel tha detenuinutioa of a claim to real property ; for 

WMst«; for a nuisance; or to procure a judgment directing a con vey- 

■nce of real property ; and to every other action to recover, or to pro- 

f rjii- ;i juiltTnent, establishing, determining, defining, forfeiting, anuul- 

■>v\-iae aifecting an estate, right, title, lien or other interest 

7ty or a chattel real. But jurisdiction attaches under this 

Hilly where the real property to which the action relates is 

■ ; hiiu the city where the court is located. 

T" ;iu ai'tion for any other cause, where the cause of action arose 

viUttti lliiit city ; or where the defendant is a resident of that city ; or 

wkpre the summons is personally served upon the defendant therein ; 

^°^ " Vru the action is brought to recover a penalty, or for any other 
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cause of action given by the charter, a by-law or an ordinal 
that city. 

3. To an action to recover damans for an injury to real propel 
a chattel real ; or for the breach of a contract, express or implied,] 

- ing to real property or a chattel real ; where the real property ii 
ated withinthatcity.orwherethedefendantisaresideiitof that o' 
where the summons is personally served upon the defendant t 

4. To an action to recover a chattel ; to foreclose or enforce j 
upon personal property ; or to recover damages for an injury to pel 
property; where the property to which the action relates is s" 
within that city at the time when the action is commenced, 
property cousista of one or more shares in the capital stock of a d' 
corporation or joint-stock association, whose principal place of t 
is located or established within that city, or of a debt due f 
money) or a thing in action, in the possession or under the c 
Huch a corporatioTi or joint-stocfe association, it ia deemed to be s 
within that city, within the meaning of this subdivision. 

5. To a judgment creditor's action ; where the judgment a 
the action is founded was recovered in the same court. 

6. To an action for any cause brought by a resident Of t 
wherein the court is located, against a natural person, who il 
resident of the State. 

7. To an actjoii brought by a resident of that city against a 
corporation, either (one) to recover damages for the breach of a o 
express or implied, or a sum payable by the terms of a contract, e 
or implied, where the contract was made, executed or delivered n 
the State, or where the cause of action arose within the State ; i 
where a warrant of attachment, granted in the action, has been a 
levied, mthin that city, upon property of the corporation ; ( 
where the summons ia served by delivery of a copy thereof, will 
city, to an officer of the corporation, as prescribed by law. 

8. To the custody of the person and the care of the pro 
currently with tho supreme court, of a person residing in t' 
residing without the State and sojourning in that city, who ie I 
t«nt liO mnuage hia affairs by reason of lunacy, idiocjr or I 
drunkenness ; and to any special proceeding which the enprei 
has juriadictjon to entertain, for the appointment of a committee q 
porhon or of tlie property of such an incompetent person, or for t' 
or other disposition of the real property, situated within that cit_ 
person, wherever resident, who is so incompetent, or who is an ii 
or for the sale or other disposition of the projiei-ty, or tlie voliinitu, 
solution of a domestic- corporation, whose principal place of liueincAU 
located or established within that city ; oifor the sale or uthvr dispc 
tjon of tlie real property, situated within that city, of a domestic w 
poratioii, wherever it is located. 

B. To any other special proceeding which the supreme conrt bu j 
Jurisdiction to entertain, where the person against whom it i» brmight 1 
IS a resident of that city, or the mandate by which the specUd 
ing is commenced is personally served niKiu him within tii:'' 
the acts or omissions upon which it is founded were don.' ■ 
within that city, or the subject thereof is situated within ' 
where the special proceeding ia brought for such a purj ■ 
such circumstances that the superior city court would ha^' 
of an action fur the like purpose, or under the like cit^U' 
the terms of subdivision first of this section. 

48 I 



I.A 



JCRISDICTION. 



§%1. V<a l^e purpose of determimng the jurisdiction of a superior ^ 
i^'r riTi-.ri. in a K&ee epecified in the last section, a domestic corporation o> 
" k association, whose principal place of busineas is estab- ^ 
\ pursuant to a statate, or by its articles of aseociation, or b 
■ tl, witbin the city wherein the court is located, is deemed " 
' that city ; and personal service of a summons, i 
ity, Bs preecribed in this act, or personal service of a man- 
<y a special proceeding is commenced, made witbin that 
ribed in this act for personal service of a summons, is suf- 
. i'>} thereof upon a domestic corporation, wherever it ia 

g Sli&. WLere an action or a special proceeding ie brought against v 
»wii nr more parties, and the jurisdiction of a superior city court " 
.^-._.,,i. i.TLOii the residence of a party, within the city wherein the" 
it.?d ; or personal service upon him, withiu that city, of the '* 
' ilie mandate for the commencement of the special pro- 
■ ! ihe levying of a warrant of attachment within that city; 
iii.-i lun-Mii'.'i.ion is thus acquired aa against one or more, but not as 
o^'aiu.tt uti uf tbeiu, the jurisdiction, with respect to the others, is gov- 
(rn»;d by the following niles : 



I \V1, 



'.,-1! u 



the action or special proceeding is founded upon a coa- 

i which two or more persons are jointly liable, and the court 

L 1 103 jurisdiction thereof, as against one of them, it has jiiris- 

nuf as against all the persons so jointly liable. But this 

does not extend to a case, where the liability is several, as 



.lot. 



3. Where an action or a special proceeding bronght against a public 

rt(B«"r. t'lgether with one or more private persons, is founded upon an 

..*(;,-;, I -...t o]- omission; or where an action or a special proceeding 

^■linst a corporation, together with one more natural persons, 

<ipon an act or omission of the corporation ; and tJie court 

. ilres jurisdiction thereof, as against the public officer or the 

: it has jurisdiction thereof as against all persons, who are 

■ ifUee to the complete determination of the controversy. 

. ■ it, is not necessary to the complete determination of the 

, that all the parties thereto should be subjected to the juris- 

: lie court, the action or special proceeding may be diacon- 

linmisaed, as to the parties over whom the court has not 

:i, aud proceed aa to the others, as if they were the only par- 

' whom il was brought. 

iir> jurisdiction of a superior city court, in an action or a j, 
i-jiling brought therein, must always be presumed. It is "' 
.1 y to set forth in a complaint in such an action, or in the w 
■'^har statement of the case in such a special proceeding, any ll 
ilictional facts specified in section two hundred and sixty- ^ 
I :•< act ; and where the defendant in the action, or the person 
nil the special proceeding is instituted, appears, the want 
i' 111, by reason of the non-existence of any of those facts, is 
I" defence) and is waived by the appearance, unless it is 
lii'feuce, 

. iit're a superior city court has jurisdiction of an action or ji 
■■■■'ding, it possesses the same jurisdiction, auUiority, and f! 
lid over the same, and in the course of the proceedings «: 
1' h the supreme court possesses in a like case; and it may^ 
,'ij judgment, or grant either party any relief, which the" 
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^^^P^ supreme court might render or grant in a like case, and may enforce 
^^^V its mandates in like manner as the Bupreme court. And each jiid^ 

^^^B of the superior city court posaesses the same power and authority, in 

^^^H the action or special proceeding, which a justice of the supreme court' 

^^^m possesses, in a like action or special proireeaing, brought in the supreine 

^^HP court. 

^^mNUi ^ ^^' ^^"^^ i'^^^ of a superior city court also poasosses the same 

prooued. power and authority, ia a special proceeding, which can be lawfully 
wnn!"'^"' instituted before him, out of court, which a justice of the aupreme 
court possesses iualike special proceeding, instituted before him in 
like manner. 
Aetion*. § 26SI. The supreme court may, by an order, made at any time after 
be ™"'^ joinder of an issue of fact, and before the trial thereof, remove to itself 
mStfcnio"" *" action or a special proceeding pending in a superior city court, for 
court. the purpose of changing the place of trial or hearing thereof. Where 
an order for a removal is made, as prescribed in this section, the place 
of trial or hearing must be changed by the same order to another 
Ji^^ county. A certified copy of the order must be filed in the office of the 

\ clerk of the court, in which the action or special proceeding was coitt- 

menced. Thereupon it is removed into the supreme court ; and tJbe 
subsequent proceedings therein must be the same, as if it had been 
originally brought in the supreme court. 
WTiCTB Kid § 270. An oi^er for the removal of an action or special proceeding; 
BUMi, as prescribed in the last section, can be made only upon notjce, dm 
pmovbTw ^y ^ special term of the supreme court, where the motion might be 
begT»nUjd. made, if the action or special proceeding was pending in the supreme 
court, and brought in the county where the superior city court u 
located ; and in a case, where an order, changing in like manner tile 
place of trial or hearing, would be granted, if the action or special 
proceeding was pending in the supreme court. 
iPJC^L., § 271. An appeal from an order, made upon such a motion, must be 
'± taken and heard in like maniier, as if the action or special proceeding 
was pending in the supreme court, and triable in the county from which 
the place of trial is changed. Nnch an appeal brings up to the general 
tertn, and thence to the court of appeals, if the order is appealable to 
that court, all questions wliich were before the special term, and the 
appellate tribunal must dispose of the same, as if they were originally 
presented to it. 
oifler to § 272. An order to stay proceedings, for the purpose of affording an 
'^■n^'to Opportunity to make snch an application for removal, may he made by 
primiiiii » judge, authorized to make an order to stay proceedings, either in 
fomovn. ^ji^ court where the action or special proceeding is pending, or in the 

fiupreme court, and with like effect, and under lute circumfltances, 

Bsnavk] lo g 278. If all the judges of a superior city court are, for any reaaon, 

JSnT" incapable of sitting upon the trial of an action, or the hearing of a 

jrtW special proceeding pending therein, or if all, or all but oue, of the 

jS^^urt judges of a superior city court are incapable of sitting upon the hear- 

. ... j^^ ^j ^^ appeal therein, the judges of the court, or a majority of them, 

must make and flie in the officn of the clerk of the court a certificate 

of the fact. Tliereupon the action or special pwceeding is removed lo 

the supreme court; and the subsequent proceedings therein must br 

the same as if it bad been originally brought in the BHpr> i ■ 

^274. Tlie supremo court, where the parties manif 
their consent, must make an order directing that an a< i 
proceeding, pending in that court and triable in 
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mspoAat <aty court is located, be removed to tlie superior city court, or, 

ii (1m city of New York, to either of those courts therein, as specified 

in tbe cooMtit. A c«rtilled cop7 of the order must be filed in the ofGce 

of th« clerk of the court to which the action or special proceeding is 

orderod to be removed. Thereupon it is removed accordingly ; and a!1 

ei'.>t'.-i'i'.-iit proceedings therein must be the same as if it had been 

[ ijght ID the superior city court. 

■ rt- an action or special proceeding is removed from one 

ii'ir, as prescribed in this article, the clerk of the court 

i: ia removed must forthwith deliver to the clerk of the 

■.Lirt :.' i'.liicb it is removed all papers filed therein, and certified 

Wpiea of all minutes and entries relating thereto, which must be filed, 

*nleri»d, or recorded, as the case requires, in the office of the last men- 

tioneil r.lork. If the action or special proceeding is removed to the 

lupreiue court, and the place of trial or hearing ctiaitged, the delivery 

tnuiil be made to tbe clerk of the county in which the order of removal 

rltr?i-t* rhi? trial or hearing to be had. 

- .'" ' '^^ ' removal of an action or special proceeding, as prescribed 

, does not invalidate or in any manner impair, a process, 

I .medy, or other proceeding, or a bond, undertaking, or 

, i II the action or special proceeding so removed ; eadi of 

' liS to have the same validity and effect as if the removal 

■. made. Where bail has been given, the surrender of the 

.': the court to which the action or special proceeding was 

, i^ the same effect as a surrender in the court from which it 

wa* r'-mp.np''l would have had if the action or special proceeding had 

moainM therein. 

§ 277. lu an action or special proceeding brought in a superior city 
Mart, an order may be made without notice, or an order to stay pro- 
otedings may be made upon notice by the county judge of the county 
«b«re the court is situated, or of the county where the attorney for the 
■ppliciuit resides, in a case where, a judge of the superior city court 
miebt make the same out of court, and with like effect. 

§378. A superior city court baa power, in an action or special pro- 
ntditig of wtuch it has jurisdiction, to send its process and other man- 
dalecintoanycountynf the State, for service or execution, and to enforce 
obe^lience thereto, with like power and authority as the supreme court, 
g 270. A special proceeding, instituted before a judge of the supe- 
rior court of Buffalo, or the city court of Brooklyn, or a proceeding 
commenced before a judge of either of those courts, out of court, in ac 
•ctton or special proceeding pending in his court, may be continued, 
frotn time to time, before one or more other judges of the same court, 
u prescribed by law, with respect to like proceedings, before a judge 
nf a. wHirt of record in the city of New York. _ 

g 380. The judges of each superior city court, or a majority of them, 
must, fpofu time to time, appoint the times for holding the general, 
^Mcial and trial terms of theij court. They must also assign the 
jnd^jca to hold each of the terms, and designate the trial terms at 
which ifisues of fact are triable by a jury. A general, a special, and 
DDe or more trial terms, may be appointed to be held, and may be held, 
n* th? 5n-ne time. The judges, or a majority of them, must also 
.^iiTirvble times, when a judge must attend at chambers, and 
'■■■ judge to attend for that purpuse. Each appoinlineol, 
'■scribed in this section, must be signed by the judges 
' same, and filed in the clerk's office. A copy thereof must 
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be published in the newspaper printed in Albany, in which legal 
notices are required to be published, and in two newspapers printed 
in the city where the court is located, at least once in each week for 
three successive weeks, before a term is held by virtue thereof. 

§ 281. A general term of a superior city court must be held by at 
least two judges. Two must concur to determine a cause ; otherwise, 
it must be reheard; except that if the remaining judge or judges are 
disqualified to sit upon au appeal, the judgment or order appealed 
from must be affirmed, unless a rehearing is directed. 

§ 282. A special term or a trial term of a superior city court must be 
held by one judge. 

§ 283. When the chief-jud^e of a superior city court certifies, that a 
book of minutes, records, indices, or dockets of jud^ents, in the office 
of the clerk of the court, has become so mutilated or injured, that it 
cannot be conveniently used or correctly examined, the clerk of the 
court must cause a copy thereof to be made. The expense of making 
the copy, not exceeding ten cents for each folio, is a charge, in the city 
of New York, upon that city, and, in the city of Buffalo, or the city of 
Brooklyn, upon the county where the court is located ; and it must be 
paid by the comptroller of the city of New York, or the county treas- 
urer, as the case requires, upon the certificate of the clerk, that the 
copy was made pursuant to his direction. The copy, when certified 
by the clerk to be a correct copy of the original, has, presumptively, 
the effect of the original. The original must be preserved, and may 
be referred to at any time, by the direction of a judge of the court. 

§ 284. Each superior city court has a clerk, who is appointed, and 
may be removed at pleasure, by the judges of the court, or a majority 
of them. Each clerk, by a writing under his hand and the seal of the 
court, filed in his office, must appoint, and may at pleasure remove, a 
deputy-clerk. The deputy-clerk has all the powers, and may perform 
all the duties of the clerk, when the office of clerk is vficant, or at the 
clerk's office, when the clerk is absent therefrom, or at a term or 
sitting of the court, which the deputy-clerk attends. Each clerk and 
each deputy-clerk must subscribe, and file in the clerk's office, the Con- 
stitutional oath of office ; and is entitled to a salary, fixed and to be 
paid as prescribed by law. 

§ 285. A special deputy-clerk of a superior city court, appointed as 
prescribed by law, possesses, in the absence of the clerk and the deputy- 
clerk, the same powers as the clerk, at a sitting or term of the court 
which he attends, with respect to the business transacted thereat. 
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ARTICLE SECOND. 

Pboyisions exclusitilt applicablb to thb Court of Common Plbas for thi 
City and County of Nbw York, and the Supbrior Court of thb City of 
New York. 

Section 286. Special jurisdiction of the common pleas. 

287. Each court to consist of six judges ; chief-judge. 

288. Assistance, etc., in clerks' offices. 

289. Stenographers. 

290. Stenographer for extra term. 

291. Criers. 

1 ja- § 286. In addition to the jurisdiction defined in sections two hundred 
^^^ and sixty-three, two hundbred and sixty-four and two hundred and 
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e of this act, Ihe court of common pleas for the city and county ofti,c« 
< York, hae power and jurisdiction to vacate and set aside a »> 
_ ftiit, entered in any court held within that city and county, upon 
9 fnrf«ite<l recognizance, upon the terms and conditions specially pre- 
fsrrilfpd liy law tor that purpose; to remit a fine or forfeited recogni- 
canc9. in a case where a county court can remit the game, and in like 
loAnner ; and to entertain any special proceeding', which, in any 
"WMntv except New York, may be instituted in the county court. 

t 2P7. The court of common pleas for the city and county of New B*^j>^ 
T rk. -11 il lire SDperior court of the city of New York, conBist of six S 2"^ 
i --ach court ; one of whom must from time to time, as a va- J^ 
- . be appointed chief judge of his court, aa prescribed in ji 
■ I 'ion. 
!=■ rierk of each of those courte may appoint and at pleasure A 
Il special deputy-clerks and other a^stants, as he deems " 
imt a special deputy-clerk or an assistant, so appointed, is "' 
I 10 any compensation out of the treasury of the city of New 
. ;^, as his compensation is fixed by law, or allowed pursuant to 

g 289. Tlie judffes of each of those courts, or a majority of them, si 
vmet nppoint, awd may at pleasure remove, a stenographer for each ^ 
lerm of the court, for the trial of issues of fact, constituting a distinct 
part. Each stenographer so appointed is entitled to a salary, fixed 
and to be paid as prescribed by law. He must attend all the sittings 
lit il;.- [lart for which he is appointed. If the judge requires a copy 
1 oedingB, written out at length from the stenographic notes, 
'■■11} an order directing one-hnlf of the stenographer's fees 
I'c paid by each of the parties to the action or special pro- 
t the rate of ten cents for each folio so written out, and may 
nif.iri;^ payment thereof. If there are two or more parties on the same 
rid", the order may direct either of them to pay the sum payable by 
Ihvir side, for the stenographer's fees, or it may apportion the payment 
tli«reT>f among them, as the judge deems just. 

g 29(1. The judge who holds an extraordinary trial terra of either of Btemwtm- 
thiwe ronrta, must appoint a stenographer for that term, who is subject e: " 
to all the provisions of law relating to an assistant stenographer, and 
la entitled to a compensation, at the rate and in the manner prescribed 
by law for the official stenographer. 

§ 281. The judges of each of those courts, or a majority of tbem, c 
most appoint, and may at pleasure remove, one crier for their court. 
- Each crier so appointed is entitled to a salary, fixed and to t>e paid as 
prescribed by law. He is not entitled to any other compensation. 



V- ARTICLE THIRD. ^''//) 

Pkoti»io)is sxclositslt applicable to tub SupiBioB ConEr 

SscnuX 392. Additional juriadicdon. 

293. IiT. i in 8ped«t proceeding. 

3M. BsdaHivK powers in cei-taJn cases. 

But. Court to coonbC of three jmig^s ; ohief-jud^e. 

tSi. Nmnber of general and ti-iaJ terme. 

iW7. Demiirrere to be tried at general ' 

988. Clerk may cfaai-ge fees. 
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' Sbotion 209. Deputy-clerk and special depuiy-clerk. 

300. Stenographer. 

301. Crier. 

802. Sheiiff, constables, etc., to attend court ; spedal powers in contempt 
cases, etc. 

303. Assessors to return jury list. 

304. Drawing trial jurors. 

305. Notif^ng trial jurors ; their fees. 

306. Additional jurors may be ordered. 

Additional § 292. In addition to the jurisdiction defined in sections two han- 
I^Jl^^" dred and sixty-three, two hundred and sixty-four, and two hundred 
and sixty-five of this act, the jurisdiction of the superior court of 
Buffalo extends to the following actions and special proceedings : 

1. To an action founded upon a contract, where the defendant, or, if 
there are two or more defendants, where either of them, is a resident 
of that city, or occupies a tenement, for the transaction of his or their 
ordinary business, in that city ; or where the summons is served upon 
either of them in that city ; or where the contract was made in that 
city. 

2. To an action for any other cause, where the defendant, or, if there 
are two or more defendants, where all the defendants proceeded against, 
occupy a tenement in that city, for the transaction of their oimnary 
business. 

8. To an action to recover damages against one or more common car- 
riers, not being residents of the State, where the defendant, or, if there 
are two or more defendants joiirtly liable, where one of them has prop- 
erty in that city. 

4. To an action against a domestic corporation, which transacts its 
general business in that city, or has an office or agency in that city, 
for the transaction of business ; or against a foreign corporation, which 
has property in that city, or an agency therein. 

5. To an action or special proceeding against the city of Buffalo, or 
an officer thereof. 

Id.; in § 293. The court also possesses 'and exercises, within the city of 

procMd- Buffalo, in any matter which arises, or the subject whereof is located 
ings. ^ or situated within that city, jurisdiction, power and authority, concur- 
rent an4 co-extensive with those conferred upon the supreme court, in 
a like case, by any statutory provision. 
Exclusive § 294. The court also possesses exclusive jurisdiction and power as 
^^'"^ follows: 

cases. 1. Where an action, commenced in a justice's court in the city of 

Buffalo, has been discontinued upon the delivery of an undertaking, 
because the title to real property* came in question, it possesses exclu- 
sive jurisdiction of an action for the same cause^ brought pursuant to 
the undertaking. 

2. It has exclusive power to remit a fine imposed or a recognizance 
estreated by it. 
consitof § ^^^- '^^® court consists of three judges ; one of whom must, from 
three time to time, as a vacancy occurs, be appointed chief-judge, as pre- 
iJllr** scribed in the Constitution. 

judge. § 296. At least four general terms and six trial tertns of the court 

gewra\ ^^ niust be appointed to be held in each year. 

terms^^"* § 297. A demurrer in an action in the court must be tried at the gen- 
Demurrers eral term. But this section does not affect the right of a party to bring the 
Kt general demurrer to trial, on the ground of its frivolousneas, or the fhyolousnMB of 
t«mi. the pleading or part of the pleading demurred to, as preBcnbed in this art. 
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1 596. The c\«tk of th« court is entitled, in addition to his salary, 
for uiy service performed by him, to the fee allowed by law to a cituge 
l-.rk, for a similar service, performed iu the supreme court, or ''^^ 
I -yer and terminer. 

i-ro the deputy-clerk of the court dies, resigns, removes cepntr 
y. is remoreil from office, or becomes otherwise incapable "Ij^lJi" 

^, ::ie clerk must appoint a deputy-clerk in his place. Thcfepjii 

i^eik. if t lie jud^^es of the court, or a majority of them, deem it necee- '' ° 
«ry for the proper traueaction of its business, from time to time must 
»rp"iTi*. nnd may at pleasure remove, in the manner prescribed by law 
' - '- - - ..intment and removal of a deputy-clerk, a special deputy- 
I'linipensation must be paid by the clerk. 
,.■ judges of the court, or a majority of them, must appoint, sttnogt* 
uieasnre remove, a stenographer of the court, who is enti- •''"'• 
jrv, fixed and to be paid as pre8crii)6d by law. He must 
[■■rm of the court, where issues of fact in civil or criminal 
liable. If the judge requires a copy of any proceedings, 
■ I' :it. length from the stenographic notes, he may make an 
■ >r.i.-t ■lireci.iug the stenographer's fees therefor, at-the rate of six cents 
for emdt folio so written out, to l>e paid as follows: 

i. In a civil action or special proceeding, by the party entitled to 
vaia U[M>u the verdict, decision, or report ; who may tax the sum paid 
therefor, as a disbursement. 

2. In a criminal action or special proceeding, by the county treasurer 
4f Krle county, as a coimty charge. But, in such a case, the judge 
may fix such a sum, not exceeding the rate specified In this section, as 
he dee ma proper. 

§301. The judges, or a majority of them, from time to time music 
4;>]i-i!tjt. and may at pleasure remove, a crier for the court, who is 
' ' ■ -i salary, fixed aud to be paid as prescribed by law. He is 
i<i any other compensation, 

■ sheriff of the county of Erie, or his under-sheriff, or asturiir, 
' ilF, designated by him, and as many policemen of the city ^^"10 it 
I ■ the court directs, must attend each term of the court. tonU ^nt 
J. in attendance upon a term of the court, may, under the ^^ — ■- 
: fbe judge presiding at or holding the term, notify tales- i^' 
_ .. .. -.iltional jurors, and execute a mandate of the court, issued in '^ 
a t:iiiM ui coutempt, with like effect and in like manner as if he was the 
■berlff. But a policeman is not entitled to any fees, or other compen- 
•KtioR, except lus salary, for a service performed by him, as prescribed 
tn this section. 

§ aw. The assessors of the city of'Buffalo must, iu the month of May a 
in each year, make out, return, and file with the clerk of the court, a J^^S 
liit, or noi less than six hundred residents of that city, not exempt from 
jury duly, qualified to serve as trial jurors in the court. For that por- 
poee, the asseasorji may, in their discretion, associate the clerk of the 
eonrt with them. The court, at any term thereof, may, from time to 
time, make an order, directing the assessors to make out and file, 
within a lime specified in the order, a new list of jurors, or a list of 
kiiy number of additional jurors; and it may punish an omission to 
nbcy such an order, as a contempt. 

§ 304. At least fourteen days before the time appointed for holding d . 

• ti"rra of the court, where issues of fact in civil or criminal causes are '''•>J«'*fc I 
triable, the clerk of the court, in the presence of a judge thereof, must 
'Etw fnai the list so returned by the assessors, the names of thirly-eix 
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TITLE S 

persons, or such other number as the court, at any term thereof, directs, 
to eenre as trial jurors. The drawing must be conducted as prescribed 
by law, for the drawing of trial jurors by a county clerk, except that 
notice thereof is not necessary. A list of the names of the persons 
dra>%'n must be certified by the clerk and attending judge, and deliv- 
ered to the sheriff of Erie county. 
Joj^^jjoflT § 305. The sheriff must thereupon notify each of the persons so 
ron; tbeir drawn, as prescribed by law for notifying; a juror drawn to attend a 
^***- term of the circuit court. Before the first day of the term, the sheriff 

must file the list with the clerk, accompanied with his return, specify- 
ing who were notified, and the manner in which each person was 
notified. The clerk must make the same disposition of the ballots, 
containing the names of the jurors who have served, of those who did 
not appiear, and of those who were discharged, as prescribed by law, 
with respect to the circuit court. Each juror, attending a term of the 
court, must be paid by the county of Erie, the same compensation as a 
juror attending the circuit court. 
AddiUonai § 3r)6. At a term where issues of fact, in civil or criminal causes, are 
MordmSa. triable, the court may, in its discretion, direct additional jurors to be 
drawn from any list returned by the assessors, and require the sheriff, 
or a policeman in attendance upon the term, forthwith to notify them 
to attend ; and if a person so drawn cannot be found, the court may 
cause his name to be returned to the box. 



ARTICLE FOURTH. 

I Pbotisioxs exclusively applicable to the Citt Coubt or Brooklth. 

"^ Section 307. Court consists of three judges; chief-judge. 

«.*' 308. Court always open ; number of trial terms. 

I "^ 309. Appointment of <leputy-clerk and assistants to clerk. 

310. Clerk may charge fees. 

311. Sheriff, etc., to attend terms. 

312. Expenses to be a county charge. 

313. Stenogi'aphers. 

Sbuof^**' § 307. The city court of Brooklyn consists of three judges ; one of 

three whom mu.st, from time to time, as a vacancy occurs, be appointed chief- 

chiff** judge of the court, as prescribed in the Constitution. 

judge. § 308. The court is always open for the transaction of any business, 

way?opeii- ^^^ which notice is not required to be given to an adverse party. At 

mnnber of' least ten terms thereof, for the trial of issues of law or of fact, must be 

trial terms, appointed to be held in each year. 

mem of*" ^ ^^* "^^ judges of the court, or a majority of them, may appoint 

deputy BB many special deputy clerks and assistants in the clerk*8 office as 

aMUtants ^^^7 deem necessary. Each officer so appointed is entitled to a salary, 

to clerk, fixed and to be paid as prescribed by law. 

Sarge™*^ § 310. The clerk of the court is entitled, in addition to his salary, 

fee*. for any service performed by him, to the fee allowed by law to a county 

clerk, for a similar serv'ice. 
Sheriff. § 311. The sheriff of Kings county, his under-sheriff, op one or moro 

tia'dternu. deputy-sheriffs, desi^ated by him, must attend each term or sitting* 
Expenses ^^ ^^^ court, as required by the judge or judges holding the same, 
to be a § 312. The expenses of the court are a county charge, and miut fa» 

^Sgo. allowed and paid in like manner as other county chaxges. 
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§ SIS, TTie judges ci the conrt, or a msJOTity of tfaem, &om time to ,^^^ 
loan inn«t nfipoint, %nd 10117 "^ pLe«eiu« remore, one or two steniig- ^Smf" 
nqihi-rs fia ibey deem it necessary for the bnsiDess of the court. Each 
|(ti*«npher so Rppmnted is entitled to a salary, fixed antl to be paid as 
{n«rilied by law. He most attend each term of the court, wbne 
i«98 1'f fact in civil or criminal caoMS are triable. If two ^etiog- 
npbrre are appointet), the judges of the court roust asagn to each bis 
ii»n of the business. A i^ttenographer may, with the assent of the 
JiriiRS of the court, or a majority of them, appoint an assistaut-steDOg- 
n|iker, to aid him in the discharge of his duties, whose compeneatioa 
b payable by the etenographer, and is not a county charge. 
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Z%« marAM eourt of Ou eitj/ qf Ntm-Tork. 

UatnoK 3t4. Msrine court a eourt of record.' 
lllfi, J uriediclioii. 

316. The last BecUbo limited. 

317. Jariadietion in marine causes. 

318. No power to natoraliie aliens. 

319. Removal oT action to anpreme cc 

330. Josticee ; Ibeir ^neraJ duties. 
B3I. How Eupended from ofiice. 

823. Chief-justice; how de^gnated ; his general duties, etc. 
SS3. Justices may make rules. 

331. Court when open ; justices to designate t«rma ; routine ot boanees at 
the terms, etc. 

336. Terms, where held; publicalioa nf appointmenta. 

336. Jasticres may take oalfas, acknowteilgmenls, etc. 

837. OnJera, etc., how made. 

3S8. Clerk, deputy-clerk and asHistaota. 

339. General duties of deputy-clerk. 

330. ^)ecial deputy-clerks. 

SSI. Clerk to account monthly for fees, and pny over the same. 

KB. SlenognipherB. 

9Xi. Interpreter. 

331. Id.; penalty for misconduct. 

335. Court may appoint attendants, etc. 

336. Interpreter and attendants not to receive fees. 
837. SnapenHJon of an officer of the court. • 
338. What raandstea may be executed without the city. 
889, Direction and oxeuution of mandates. 

_ B5. The jurisdiction of the marine court ot the city of Hew York j 
toiida to the following cases : " 

1. An action against a natural person, or against a foreign or domea- 
tir^TiMiniiion. wherein the complaint demands judgment for a sum of 
, '-.'T to recover one or more chattels, with or without damages 
.:.' or detention thereof. 

I'll to forocloae or enforce a lien upon real property in the 

-York, created, as prescribed by statute, in faTor of a per- 

fli. wlio h.is performed labor upon, or furnished materials to be used 

I the construction, alteriition, or repair of a building, vault, wharf, 

• SectiuD 314 Btrluken out. 
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fence, or other stnictare ; or who has graded, filled in, or otherwise im- 
proved, a lot of land, or the sidewalk or street in front of or adjuiiiLng 
a lot of land, 

3. An action to foreclose or enforce a lien, for a Bum not exceeding 
two thousand dollars, excluaiva of interest, upon one or more chattela. 

4, The taking and entry of a judgment, upon the coiifessioa of one 
or more defendants, where the sum, for which judgment is confessed, 
does not exceed two thousand doUars, exclusive of interest from the 
time of making the statement, upon which the judgment is entered. 

§ 316. The jurisdiction conferred by the last eection ia subject to tlie 
' following limitations and regulations : 

1. In an action wherein the complaint demands judgment for a sum 
of money only, the sum, for which judgment is rendered in favor of 
the plaintiff, cannot exceed two thousand dollars, exclusive of interest, 
and costs as taxed ; except where it is brought upon a bond or under- 
taking, given in an action or special proceeding iu the same conrt, ot 
before a justice thereof ; or to recover damages for a breach of promise 
of marriage ; or where it is a marine cause, as that expression is defined 
in the next section. Where the action is brought upon a bi>nd or other 
contract, the judgment must be for the sum actually due, without regard 
to a penalty therein contained ; and, where the money is payable in 
instalmentA, successive actions may be brought for the instalments, U 
tbey i>ecome due. 

2. In an action to recover one or more chattels, a judgment cannot 
be rendered in favor of the plaintiff, for a chattel or chattels, the sggn- 
gate value of which exceeds two thousand dollars. 

3. The court has not jurisdiction of an action against an executor or 
administrator, in hia representative capacity. 

§ 317. The following actions are styled in this act, marine canaee, 
L and the court possesses the same jurisdiction of such an action, as the 
supreme court of the State : 

1. An action in favor of a person, belonging to a vessel in the mer- 
chant service, against the owner, master, or commander thereof, for tie 
reasonable value of services, or for the breach of a contract to pay for 
services, rendered or to be rendered on board of the vessel, daring a 
voyage, wholly or partly performed, or intended to be performed by it, 

2. An action jn favor of or against a person, belonging to or on board 
of a vessel in the merchant service, to recover damages for an oseaalt, 
battery, or false imprisonment, committed on board the vessel, upon the 
hirfi seas, or in a place without the United States. 

But this section dfes not confer upon the marine court authority to 
proceed, as a court of admiralty or maritime jurisdiction. 

§ 318. The court has not, nor has either of the justices thereof, power 
' to naturalize an alien. 

>r § 319. The supreme court, at a term held in the first judicial district, 
[f^ may, by an order made at any time after joinder of an iesne of fact, 
crum and before the trial thereof, remove to itself an action brouglit in the 
marine couit, for the purpose of changing the placo of trial thereof. 
Where an order for removal ia made, as prescribed in this section, the 
place of trial must be changed by the same order to another county, 
and the subsequent proceedings therein must be the same aa tf the 
action had been originally brought in the supreme court. ITie 
ions of sections three hundred and forty-four, three hundred 
five and three hundred and forty-six of this act, apply to ui 
to remove such an action, and to the proceedings upon ftod 
CS 








I" the removal, aa if tlie marine court was spevided in tbose sections in 
(lUm of tbe uoonty court, and a jualjce thereof in place of the county 

' ■■ (Toiirt conaista of six justices, one of whom ia the chief- J 
court. Each justice must perform his share of the labors et^V 
pertaining to the ofEce. One of the juBtices must attend 
-Ts of the court, from ten o'clock in the morning until four 
■ ' urternooii of each day, except Sunday, a public holiday, 
u which the iubabitanta of the city of New York generally 
. L buHineaa. Each justice, while in the rooms of the court, 
i-.'i iiml iicUially engaged in the performance of other official duties, 
vuK act upon any application for his official action, properly made to 
Ittm. The justice, assigned to a trial terra or a special term, must 
mnain in attendance, until the day calendar is disposed of, or for such 
tiber time aa is reasonable. 

3o21. Where it appears presumptively, to the satisfaction of the How ijj 
Go^'emiir, that a justice of the court has been guilty of corruption, or S-omS 
ifim irroiss misconduct in office ; or habitually neclects to perform his 
> ihare of the labors and duties appertaining to the office ; or ia incapable 
■f properly discharging the same ; the Grovemor may, in his discretion, 
t^kjs an order, suspending that justice from the exercise of the duties 
rf his office, and directing that his compensation cease. Such an order 
t&iut recit« the grounds upon which it is made ; and it remains in force, 
ludeas tt is sooner revoked by the Governor, until the linal adjournment 
rf the next sesiiion of the Legislature ; or, if the Legislature is then in 
■snoti. until the tinal adjournment of that session. 

S 3M. The justices of the court, or a majority of them, must, from chierja*- 

time to time, aa a vacancy occurs in the office of chief-justice, derignate dnig-" 

■<!■- i.r tlieir number to be chief-justice. A certificate of the designa- "■'*^'''" 

' the hands of the justices making the same, must be filed Sraf 

I'f the clerk of the court. The person so designated shall 

iio during his terra of office. The chief-justice has the 

r.y, within the jurisdiction of the court, as a presiding jus- 

tir? rif ;ii" supreme court; and when he ia present and is not disqnali- 

fii^, he must preside at a general term. 

8 S23. The justices of the court, or a majority of tbem, may, from ji 
lime lo time, establish rules of practice for the court, not inconsistent " 
with this act, or with the general rules of practice, eatablislied as pre- 
»cribe<l in section seventeeti of this act. The latter govern the practice 
in the cuurt, as far as they are applicable thereto. ■ h-^^— 

g 324, Tlip court is always open for the transaction of any business, CoaitM^^ 
for which notice is not required to be given to an adverse party. The ^^^55^^ 
jufilicea of the court, or a majority of them, from time to time must '^"'", 
5r]ii-in^. and may alter, the times of holding general, special, and trial uneo^ " 
r i.o court. They must prescribe the duration of the terms ; V^^" 
'lis trial terms at which jurors are required to attend; and 
i^tice or justices to preside and attend, at each of the terms 
' 1 . In ease of the inability of a justice to preside or attend, 
rii-e may preside or attend in his place. Each trial and 
■ 1 must be held by one justice ; and each general term byat 
.-I ices. Two or more general, special, or trial terms maybe 
I be held at the same time. The concurrence of two jus- 
.'ircsaurylo pronounce a decision at a general term. If two do 
t cwMur, a re-argument must he ordered. The justices liolding a 
J term may order a re-argument, before themselves, or at a sub- 
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sequent general term, of a canee heard by them, ia at & previous gen- 
eral terra. 

§ '625. Each term bo appointed must bo held at the city-ball in ttai 
„ city of New-York, except ibat auxiliary or additional parte, for tha 

■ transaction of any business specified in the appointment, may be held 
elsewhere within the city of New- York, aa designated in the appoint- 
jneiit. An appointment must be published in two oewap&pers, pub- 
lifihed in the city of New-York, at least once in each week, for tiirH 
successive weeks, before a term is held in pursuance thereof. 

§ 326. Each of the justices may, within the city of New-Ymlt, 
administer an oath, or take a deposition, or the acknowledgment or 

■ proof of the execution of a written instrument, and certify the same, in 
like manner and with tike authority and effect, as a justice of 
aupreme court. 

§ 327. In an action brought in the court, an order cannot be made^ 
or a warrant of attachment granted, by an officer, other than a justice 
of the court ; and each provision of this act, which empowers an ofilcet, 
other than a Judge of the court in which an action is brought, to make 
au order therein, must be construed as being exclusive of an actloit 
brought in the marine court. 
?- § 328. The court has a clerk, who is appointed, and may be removed, 
,. at pleasure, by the justices thereof, or a majority of them. Hs must) 
by a written instrument under his hand, filed in his office, appoint 
and may at pleasure remove three deputy-clerks, and not mote thi 
ten assistants. The clerk is responsible for the faithful dischar^ 
his duty, by each deputy clerk and ea<:h assistant, The clerk, ew 
deputy-clerk, and each assistant, is entitled to a salary, fixed and 
be paid as prescribed by law. 

§ 329. The clerk, and also each deputy-clerk, before he enters upMi 
the duties of his office, must subscribe, and file in the office of the clerk 
of the city and comity of New York, the Constitutional oath of office. 
The deputy-clerk has all the powers, and may perform al! the dntiet 
of the clerk, when the office of clerk is vacant, or at the clerk's office, 
when the clerk is absent therefrom, or at a term or sitting of the 
which the depnty-clerk attends. 

g 330. The clerk may designate as many of his assistants, as the 
justices of the court, or a majority of them, deem necessary, an epecial 
deputy-clerks. Each epecial deputy-clerk possesses, in the absence iif 
the clerk and a deputy-clerk, the same powers as the clerk, at any 
sitting iiT term of the court which he attends, with respect to the hutar 
nesB transacted thereat. 

g 331. The clerk must receive, for the use of the city of New Xarkf 
the fees allowed by law. He shall not perform any service, for wbiA 
a fee is allowed by law, until the fee therefor is paid to him. Ha 
must, on the first day of each month, or within three days thereafter, 
render to the comptroller of the city an account, under oath, of all fem 
received, directly or indirectly, during the preceding month, by 



or by a depnty-clerk, or either of his assistants, for any offii 
and he must, at the same time, pay the same intu th'- 
city of New York. When the return and })ayraent in 
clerk is entitled to receive his compensation, for the [ 
in the return. He is not entitled to compensation for a j ' 
he has not made his return and payment. 

g 332. The clerk of the court must appoint three stent 
the court, and may at pleasure remove either of them. 
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•r the court, or a majority of them, most, from time to time, aedgn 
«9f!i of the etettograi^hera to duty at the trial terms. Each steiiogra- 
-I ':'T 1- ^i.t-iileii to a salary, fised and to be paid aa prescribed by law, 
I lid earh terra to which he is assigned. 

' lerk of the court, from time to timB, must appoint and, it 
irtj remove, an official interpreter of the court, who is"' 

: _ r^lary. Used aiid to be paid as prescribed by law. Before 

.Bbirciuv u[iou bia official duties, be must subscribe, and file in the 
eifice tii the clerb of the city and county of New Tork, the Constitu- 
tinnBl oath of office. He mast attend any trial or special term of the 
HHiK, where his services are required ; and the justices of the court, or 
amajtirity of them, may, by order, regulate bis attendance. 

g 3SA, If the official interpreter knowingly and wilfully, falsely ^ 
iaierpretA any evidence, matter or thing, between a witness and the u 
.Bnrt, or r joatice thereof, in the couree of an action or special proceed- ''' 
iig. lie ie tnulty of perjury. 

)J 'iS5, The clerk of the court must appoint, and may at pleasure c< 
Huinvp, a" many attendants upon the court as he deems necessary, not J|^ 
_ riiirteen ; the justices of the court, or a majority of them, 
■ their attendance. Each attendant is entitled to a salary, 
ill' paid as prescribed by law. 
' ].- clerk, the dopiity-clerk, an assistant to the clerk, the It 
I ul&cUiJ inU^rpreter, or an attendant, shall not receive any fee or com- Jj 
'peBsatioa, except his salary, for any official service performed by" 

§ 337. A justice of the court may, by an instrument under his hand, f] 
(QFpeiid K stenographer, or an officer specified in the last section, for 
periiw] not exceeding ten days from the liling thereof. Such an iustru- 
■ent must express the cause of the suspension ; it must be filed in the 
office «f rtie clerk of the city and county of New York ; and it may be 
• nvokH, at any time before the expiration of the period of suspension, 
hj tax iiiBtriimeut filed in like manner, under the band of the justice 
wtin vxectited the tirst instrument, or the hands of a majority of the 
joatire'S of the court. Where such an instrument has been revoked, 
the officer hhall not be again suspeuded for the same cause. 

g 31)8. A mandate of the court can be executed only within the city 
iS Sew York, except as follows: 

1. An e.iecutiou upona judgment rendered therein, for a sum exceed- 
ing Iwenty-live dollars, may be issued out of the court, tested in the 
uin« of the chief-justice thereof, to the sheriff of any county, wherein 
the Jud^pnent has been duly docketed. 

2. A Bubpoena may be served within either of the counties of Rich- 
nwod, Kings, Queens, or Westchester. 

8. A warrant to apprehend a witness for a failure to obey a subpcena, 
nay bo executed by the sheriff of the city and county of New York, 
or a marshal of that city, within either of those counties. 

4. An order duly made, in au action pending in the court, requiring 
the p<nrformance of an act by a party thereto, or by an officer, may be 
KTTed upon a person bound to obey the order, and his obedience thereto 
may be rr^quired in any part of the State. 

5. An order to show cause, why a person should not be punished for 
■ oout«tnpt of the court, may be served by any person in any part of 
UieStat*. 

8. A warroiit to apprehend, and bring before the court, a person 
barged with each a contempt, may be executed by the sheriff of the 
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city and county of New York, or a marshal of that city, in any part 
of the State. 
§ 339. In an action brought in the court, an o^der of arrest, n warrant 
"' of attachment, an execution, or a requisition to replevy a chattel, mart 
• be directed to and executed by the eheriff. Any other mandate, which 
must have been directed to and executed by the sheriff of the city and 
county of New York, if it issued out of the supreme court, may, when 
it iaaues out of the marine court, be directed to and executed either by 
that sheriff, or a marshal of that city, named therein. A marshal is 
entitled to the same fees as the sheriff, upon a mandate directed ta 
hint, or upon the service of a summons; and each provision of law, 
relating to the execution of a mandate by the sherio, and the poner 
and control of the court over the sheriff executing the same, applies to 
the marshal. The return of a marshal to such a mandate, or his certi- 
ficate of the execution thereof, or of the service of any paper served by 
him, has the same force and effect as the like return and certificate of 



The cnvetd!y courU. 

BscnoH 340. JuriBdicUon. 

341, Domeatic corporation, etc., when deemed rerident, etc. 

S42. Action, etc., wherein couuty jndg« ia incapable to act, 

843. Supreme court may remove action, and change place of trial ' 

344. Effect of order of removal ; appeal, etc. ' 

34G. Stay of proceedings. 

34ti. Removal of action not to impiur proc^aa. etc 

347. County court may send ita process to luiy county. 



34S. When juiiadiction 
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■a and penalties ; how remitted. 

351 . ReKtricUons upon power to remit. 

352. Notice of application, etc.; coets to be paid oi 

353. Fines imposed by jualices of the peace ; how rendtted. 

354. Who may make oraers. 
3S6. County court when open ; terms thereof. 
366. Notice of appointment to be published. 
GG7. Jurors, how drawu and Hummoned. 

358. Stenographars for county courts. 

359. Bteno^iipbet-for county courtsandsorrogate'ti court in Kiogwoj 
3G0. Id.; asaistant-Blenographer. 
361. Stenogrftpher for county court* of Monroe and livin^ston ■ 

g 340. The jurisdiction of each county court extends to the follovriog 
actions and special proceedings, in addition to the jurisdiction, power, 
and authority, conferred upon a county court, in a particular cajse, l^ 
special statutory provision : 

1. To an action for the partition of real property; for dower; ft»r 
the foreclosure, redemption, or satisfaction of a mort^ajj*- ii|"ai r-;i1 
xoperty; or to procure a judgment requiring the specifn- 
f a contract, relating to real property; where the r.'ii 
' " h the action relates, is atuatou within the county ; 
kaiien upon a chatt«l, in a case speeiiied in section sovr 
and thirty-seven of this act, where ihe lien doi^a ii' 
thousand dollars in amount, and the chattel is foiiTid within Mt4,i 
3. To an action in favor of the executor, admiuistrutor, 
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i t }vl)cmmt creditor, or. in a proper case, in favor of the judgmeot 
fltJilw, Ui rwcover a judgment for money remaining due upon a judg- 
WB( iflndcred in the same court. 

2. Ti an action for any other canse, where the defendant is, or, if 

'iftt UT> tvro or more defeudanta, where all of them are, at the time 

I* Uie (y>mni«iicement of the action, residenta of the eonnty, and 

■ ■■;. n, ti.i. r.-.Tnplaint demands judgment for asum of money only, 

: line thonaand dollara ; or to recocer one or more chattels, 

volne of which does not exceed one thonaand doUarH, 

ii damaires for the taking or detention thereof. 

1- i.i u,i. custody of the peraou and the care of the property, con- 

nnrenlJy with the eupreme court, of a resident of the county, who is 

inounpeteiit to manage hi§ affairs, by reason of hinacy, idiocy, or 

!ii(j£t:ial drunkenness; and to every special proceeding, which the 

irt, has jurisdiction to entertain, for the appointment of a 

! the person or of the property, of such an incompetent 

I the ftale or other disposition of the real property, situated 

' .iiity, of a person, wherever resident, who is so incompe- 

Vtii f(:r .-i-her of the causes aforesaid, or who is an infant; or for the 

nl« or other disposition of the real property, situated within the 

wimty, of a domestic religious corporation. 

§ 341. For the purpose of determining the jurisdiction of a county d 
tvurt, in either of the cases specified in the last section, a domestic ^l 
tnporatiou or joint-stock association, whose principal place of business w 
is established, by or pursuant f* a statute, or by its articles of associa- n 
litm, or ia actuaUy located within the county, is deemed a resident of ^i 
tliecoanty, and personal serviceof aeummons, made within the county, 
as preacribvd in this act, or personal service of a mandate, whereby a 
cpeoiil proceeding is commenced, made within the county, as prescribed 
b this act for personal service of a summons, is sufficient service 
thereof upon a domestic corporation, wherever it is located. 

" g 342. If the county judge is, for any cause, incapable to act in an a 
action or special proceeding, pending in the county court, or before "' 
kim, he must make, nnd lile in the omce of the clerk, a certificate of ul 
the fact ; and thereupon the special county judge, if any, and if not }," 
diaqualified, must act as county judge in that action or special pro- *> 
iseding. Upon the liliug of the certificate, where there is no special 
touDty judge, or the special county judge is disqualified, the action or 
fpecial proceeding is removed to the supreme court, if it is then pend- 
inif in the c^junty court ; if it is pending before the county judge, it 
may bo continued before any justice of the supreme court within the 
■uue judicial district. The supreme court, upon the application of 
either party, made upon notice, and upon proof that the county judge 
i- iri'-Ai'iilile to act in an action or special proceeding pending in the 
I!, may, and if the special county judge is also incapable 
make an order removing it to the supreme court. There- 
' -I'^inent proceedings in the supreme court must be the 
h;id originally beeu brought in that court, except that an 
: lip jurisdiction may be taken, which might have been tivken 

''"'"■'■■" 
;,■ ;>upreme court may, by an order, made at any time after sa 
111 issue of fact, and before the trial thereof, remove to™ 
..111, brought in a county court, under subdivision second t^ 
11 third of the last section but two, for the purpose of p 
i place of trial thereof. Where an order for removal is" 
It, 4-> iiieBcribed in this section, the place of trial of the action 
i be dhauged by the same order to anothei* county ; and the sub- 




Bff^ct of 
appeal, etc. 



[CBAV, m. 

sequent proceedings therein must be the same, as if the action had. 
been originally brought in the supreme court, 

§ 344. An order of removal, made fls prescribed in either of the last 
two sections, takes effect ujMn the entry thereof in the office of tbfl 
county clerk. Where the order directs that the action be tried in Btt- 
other county, the clerk with whom it is entered, must forthwith deU<r«r 
to the clerk of that county, all papers filed therein, and certified copies 
of all minutes and entries relating thereto ; wtiich must be tiled, en- 
tered, or recorded, as the case requbes, in the office of the last taeik' 
tioned clerk. The provisions of section two hundred and seventy-oiw 
of this act apply to an appeal taken from such an order. 

§ 345. Am order to stay proceedings, for the purpose of affording an 
opportunity to make the application for removal, may be made by ttte 
county judge, or by a judge authorized to make such an order in ths 
supreme court, and with like effect and under like circunifit.aDceB. 

§ 346. The removal of an action or special proceeding, as prescribad 
in this title, does not invalidate, or in auy manner impair, a process, 
provisional remedy, or other proceeding, or a bond, undertaking, w 
recognizance in the action or special proceeding so removed ; eacn of 
which continues to have the same validity and effect, as if the removal 
had not been made. Where bail was given, the surrender of the 
defendant in the supreme court has the same effect, as a surrender in 
the county court would have had, if the action or special proceediitg 
had remained therein. 

§ 347. A county court has power, in an action or special proceeding 
of which it has jnrisdicljon, to sen^ its process and other mandates into 
any county of the State, for service or execution, and to enforce obe- 
dience thereto, with like power and authority as the supreme court. 

§ 348. Where a county court has jurisdiction of an action or a special 
proceeding, it possesses the same jiirisdiclion, power and authority ill 
and over the same, and in the course of the proceedings therein, whidl 
the supreme court possesses in a like case ; and it may render any jud^ 
meut, or grant either party any relief, which the supreme court misu 
render or grant in a like case, and may enforce ita mandates in Iiks 
manner as the supreme court. And the county judge possesses Uu- 
same power and authority, in the action or special proceeding, which & 
justice of the supreme court possesses, in a like action or special pto- 

«ding, brought in the supreme court. 

'3 349. The county judge also possesses the same power and authori^, 
in a special proceeding, which can he lawfully instituted before li^«rt, 
out of court, which a justice of the supreme court possesses in & tiks 
special proceeding, instituted before him in like manner. 

§ 350. Upon the application of a person, who has been fined bjr k 
court, or of a person whose recognizance has become forfeited, or of tiis 
surety, the county court of the county in which the term of the court 
was held, where the fine was imposed, or the recogniziiiice t 
may, except as otherwise prescribed in the nest section, upon 
cause shown, and upon such terms as it deems just, niak<- jui > 
remitting the fine, wholly or partly, or the forfeiture of tlu- ■ 
or part of the penalty thereof; or it may discharge fh" ■ 
It a fine so remitted has been paid, the county treasurer, <i: 
in whose hands the money remains, must pay the same, -.-i 
remitted, according to the order. 

§ 351. The lost section does not authorize a county courtg' 
any part of a fine, exceeding two hundred and lifty aolLaeSi 
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by a court of oyer and terminer, or a court of sessions, npon a convic- p^^^j^ to 
tion for a criminal offence ; or a line, to any amomit, imposed by a court remit. 
\\\A}n an officer "or other person, for an actual contempt of court, or for 
disobedience to its process, or other mandate ; or to remit or discharge 
a recognizance, taken in it« county, for the appearance of a persou in 
^another county. In the latt;er case, the power of remitting or discharg- 
ing the recognizance is vested in the county court of the county, in 
wilich the person is bound to a})pear. 

g 852- An application for an order, as proscribed in the last section Notice of 
bat one, cannot be heard, until such notice thereof as the court deems JVom*otc.; 
rtra-onablo, has been given to the district-attorney of the county, and costs to bo 
I until he has had an opportunity to examine the matter, and prepare to miiBion.*^ 
^resist the application. And u[»on granting su(;h an order, the court 
must always impose, as a condiction* thereof, the payment of the costs 
and expenses, if any, incurred in an ac^tion or special proceeding for 
the collection of the tine, or the penalty of the recognizance. 

g 353. Where a person has been fined by a coiu't of special sessions, Fines im- 
or by a justice of the peace, upon a conviction for an oft'once, and has PJ)!J^J,p^^j 
been committed to jail for non-payment of the line, the county court the peace; 
[ of the county may make an order, remitting the tine, wholly or partly, toT '®"**'^ 
and discharging him from his imprisonment. The ]»o\vor conferred by 
thw section must be exercised in the manner prescribed, and subject to 
the i»rovi?ions contained, in the last three sections. 

g :^54. In an action or special proceeding in a county (jourt, an order AVhomay 
Dttay be made without notice, or an order to stay proceedings may ^^^ **'" 
lie made nf>on notice, by a justice of the supreme <'ourt, or by tho 
county judg'e of the county where the attorney for the applicant resides, 
in a ca^e wriere the county judge, in whose court the action or special 
proi*eediiig is brought, may make the same, out of court ; and with 
Hke effect. 

g 355. The county court is always open for the transaction of any county 
ba«iue:3S, for wliich notice is not 'required to be given to an adverse pp"i''.^^®" 
ptrty, except where it^is specially prescribed l)y law, that the business teima 
»ast be done at a stated tenn. Tlie (jounty judge must, from time to ^^*'*^*^°^- 
time, appoint the times and places for holding terms of his court. At 
l»gt two ticrms, for the trial of i.'-sues of law or of fact, must be ap- 
innted to be held in each year. Y.\\v\\ term may contine as long as the 
•winty judge deems necessary. The county judge may, by a new 
appointment, change the day appointed fur holding a term, or appoint 
e or more additional terms, or dispense with the holding of a tenn, 
viifaoat affecting any other term or terms theretofore apj:)ointed to be 
leli Each term must be held at the place drrtignated by statute for 
t purpose; except that the county judge may, from time to time, 
loiirn a term to any place within the county, for the hearing and 
ftcision of motions and appeals, an<l trials an<l otlnu' proceedings 
^hont a jury; and may ap])oint as many terms iis he thinks proper 
fe,held, either at the court house or elsewhere in the coimty, for the 

purpose. 
8^56. Each appointment; made as prescribed in the last section, ?^''*'r<^ o'' 
"^be filed in the county clerk's ollice, and a copy there(»f ])ublished, nlnir'"o ho- 
^€•1* once in each week, for three succ»»ssive weeks before a term is i'"''^»"**'»^**- 
l^dianged, or dispensed with, by virtue thereof, in the newspaper 
%city of Albany, in which legal notices arc required to l)e jnib- 
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lished, and also m at least one newspaper, published in the county 

as many additional newspapers, published therein, as the county 

prescribes. The expense of the publication is a county charge. 

§ 357. Jurors for the terms of the county court, at which issi 

SSdnffy faet are triable by jury, and of the court of sessions, must be ( 

*"^ and notified in the same manner as for a term of the circuit cour 
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p^ew^ § 358. The board of supervisors of any county, except Kings 
county^ ingston, and Monroe, may provide for the employment of a si 
^"''"- / rapher for the county court and court of sessions thereof, and mi 
"/ his compensation, and provide for the payment thereof, in the 
manner as other county expenses arp paid. 

§ 359. The county judge of the county of Kings, from time t 
must appoint, and may at pleasure remove, a stenographer, to 1 
tached to the county court, and the court of sessions, of the cou 
Kings, who is entitled to a salary, fixed and to be paiil as prescril 
law. He must attend each trial of an issue of fact in the county c< 
court of sessions. The stenographer appointed as prescribed i: 
section, may, with the consent of the county judge, appoint an i 
ant stenographer to aid him in the discharge of his duties, whose 
pensation shall be paid by the stenographer, and is not a county el 
for^countT^ § 360. The county judge and the surrogate of the county of I 
court, eto., from time to time, must appoint, and may at pleasure remove, ; 
ooMity?* terpreter, to be attached to the county court, the court of session: 
the surrogate's court of the county of Kings. Before entering up( 
discharge of his duties, he must tile in the county clerk's office th 
stitutional oath of office, and an additional oath, which may be 
porated into the constitutional oath, to the effect that he will full 
correctly interpret and translate each question propounded to a w 
and each answer thereto. 

§ 361. The judge holding or presiding at a term of the county 

or court of sessions, in either of the counties of Livingston, Niag 

___ Monroe, where issues of fact are triable, may employ a stenogr 

LiviWoton to take stenographic notes upon trials thereat, who is entitled to i 

am afif. p^nsation, to be certified by the judge, not exceeding ten dolla 

each day's attendance, at the request of the judge. Tlie stonograj 

compensation is a charge upon the county, and, in the counties o 

ingston and Niagara must be audited, allowed and paid as other c 

charges ; and in the county of Monroe must be paid by the c 

treasurer on an order of the court, granted on the affidavit ( 

stenographer and the certificate of the judge, that the servicer 

rendered. 
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CHAPTER IV. 



TATION OF THE TIME OF ENPORCING A CIVIL 
REMEDY. 



—Actions for. the recovery of rem. fhoperty. 
n. — Actions other than for the recovery of bbai. 



Bill. — Gbnerai. provisions. 



Actiotu for the recovery of real property. 



\. When the people will n 



>, 36S. Sdxiii witbin twenty years, when necessary, etc. 

'. Action &fler entry. 

: PomeBeioQ, when presiuned ; occupation preaamed to be under legal 

tiUe. 
■. Advene poflsesmon under written instrument or judgment. 
I. Id. ; what constitutes it. 

. Adverse pneeeaeion under claim of title not written. 
k Id. ; what conatituteB it. 

:, Relation of landlord and tenant, as affecting adverse poaseauon. 
. Right not affected by descent cast. 
'. Certain disabililieB exuluded from Ume to commence action. 



The people of the State will not sue a person for or with re- ■ 
real property, or the issues or profits thereof, by reason of the S«miS 
title of the people to the same, unless either : ' 

e cause of action accrued within forty years before the action 
fa wnnmenced ; or, 

2. The people, or those from whom they claim, have received the 
lenta and profits of the real property, or of some part thereof, within 
the same period of time. 

g 363. Ah action shall not be brought for or with respect to real Actrorf 
poperty, by a person claiming by virtue of letters patent or a grant, S^" 
tram the people of the State, unless it might have been maintained by •*' 
tie i«ople, aa prescribed in this title, if the patent or grant had not been 
leaned or made. 

§ 1164- Where letters patent or a grant of real property, issued or a>, 
Hide by the people of the State, are declared void by the determina- Jf^ 
tiori of a competent court, rendered upon an allegatioik of a fraudulent m 
•u^eetion or concealment, or of a forfeiture, or mistake, or ignorance 
<f>iulerial fact, or wrongful detaining, or defective title; an action 
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of ejectment, to recover the premises iu question, may be commeDced, 
either by the people, or by a subsequent patentee or grantee of the 
same premises, his heirs, or assigns, within twenty years after the 
determination is made ; but not after that period. 

" 365. An action to recover real property, or the poBsession thereof, 
cannot be maintained by a party, other than the people, unless the 
plaintiff, his ancestor, predecessor, or grantor, was seized or possessed 
of the premises in question, within twenty years before the comiuence- 
raent of the action. 

A defence or counterclaim, founded upon tlie title to real 
property, or to rents or services out of the same, is not effectual, imleas 
tlie person making it, or under whose title it is made, or his aucMttiv, 
predecessor, or grantor, was seized or posaeaaed of the premises in 
question, within twenty years before the committing of the act, with 
reject to which it ia made. 

§ 367. An entry upon real property ia not auffiricnt or valid as a^'' 
claim, uleas an action ia commenced thereupon, within one year after 
the making thereof, and within twenty years after the time, when tba 
right to make it descended or accrued. 

§ 368. In an action to recover real property, or the possesaion thereof 
the person who establishes a legal title to the premises is presumed to 
have been posaeaaed thereof, within the time required bylaw; and 
the occupation of the premises, by another person, ia deemed to have 
been under and in subordination to the legal title, unless the premises 
have been held and possessed adversely to the legal title, for twenty 
years before the commencement of the action. 

■ Where the occupant, or those under whom he claims, entered 

into the possession of the premises, under claim of title, exclusive of 
any other right, founding the claim upon a written instrument, as 
being a conveyance of the premises in question, or upon the decree or 
judgment of a competent court ; and there has been a continued occu- 
pation and possession of the premises, included in the inatniment, 
decree, or judgment, or of some part thereof, for twenty years, under 
the same claim ; the premises so included are deemed to have been held 
adversely : except that where they consist of a tract, divided into Ma, 
the poaseaHlon of one lot is not deemed a iwaaeseion of any other lot. 

g 370. For the purpose of constituting an adverse possoaaion, by k 
person claiming a title, founded upon a written instrument, or a judg- 
ment or decree, land is deemed to have been possessed and occupied in 
either of the following cases ; 

1. Where it has been usually cultivated or improved. 

2. Where it has been protected by a substantial inclosure. 

3. Where, although not inclosed, it haa been used for the aupply of 
fuel, or of fencing timber, either for the purposes of husbandry, or for 
the ordinary use of the occupant. 

Where a known farm or a single lot has been partly improved, the 
portion of the farm or lot that has been left not cleared, or not inclooed, 
according to the usual course and custom of the adjoining country, ia 
deemed to have been occupied for the same length of time, as the part 
improved and cultivated. 

g 371. Where there has been an actual continued occopatlou iif 
premises, under a claim of title, exclusive of any other right, but tiot 
founded upon a written instrument, or a. judgment or decree, the [irem- 
ises ao actually occupied, and no others, are deemed to have beeo held 
adversely, 
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^HKn claiming title, not founded upon a written instrument, or a 
P^famnt or decree, land is deemed to have been possessed and occu- 
pied in either of the following cases, and no others : 

1. Where it has been protected by a snbstantial inclosnre. 

2. Where it has been usually cultivated or improved. 

§ 373. Where the relation of landlord and tenant has existed between 
uy persons, the possession of the tenant is deemed the possession 
of the landlord, until the expiration of twenty years after the ter- 
mination of the tenancy ; or, where there has been no written lease, 
. . .:. .|. _ .^l;|,i^at^on of twenty years after the last payment of rent; 
.'ling that the tenant has acquired another title, or haa 
<<ld adversely to his landlord. But this presumption shall 
1'-, after the .periods prescribed in this section. 
- S ~.<74. i'he right of a person to the possession of real property is not 
1 impaired or affected, by a descent being cast, in consequence of the 
dexth of a person in possession of the property. 

g 375. [f a person, who might maintain an action to recover real 
nrpperty, or the posseEsion thereof, or make an entry, or interpose a 
defence or coiinterclaim, founded on the title to real property, or to 
rnits or si>rvices out of the same, is, when his title first descends, or 
his c«<i»e of action or right of entry first accrues, either: 

1. Witliin the age of twenty-one years ; or, 

2. Insane ; or, 

3. Imprisoned on a criminal charge, or in execution upon conviction 
(•f a criminal offence, for a term leas than for life ; 

The time of such a dieability is not a part of the time, limited in 
Ibii title, for commencing the action, or making the entry, or inter- 
poEing the defence or counterclaim ; except that the time so limited can- 
sot be extended more than ten years, after the disability ceases, or 
tSba the death of the person so disabled. 
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\. Other periods of limitation. 

, 'Withia twenty yeara. 

1. Within bU yearB. . 

I, Vithin three years. 

!. Wilhin two yeiirB. 

I. Vilhin one year. 

1. When cuuae of action accmee on a current account. 

'. Action for penalty, etc.. by any jwreon who will sue. 

ActionB not before provided for. 

Actions by the people Bubject to the same limitationa. 

Action Bg^nsI & non-reaideDC upon a demand barred by the law of 
biB residence. 

Wlien person liable, etc., dies withont the State. 
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332. Cause of sction uccnung: between the death of & testator or intaetat«, 

and the giimt of lettere. 
393. No limitalioo of action on bsnk notaa, etc. 

SM. Action sgaiast dit'ectore, etc., nf bsoka. ^h 

395. Acknowledgment or new promise must be in writing'. ^^| 

S96. EiceptioDB, aa to pereons under dieabilitiee. ^^M 

397. Defence or cauntercliuni. ^H 

§ 376. A final judgment or decree for a sum of money, or directinff^ 

the payment of a sum of money, heretofore rendered in a surrogated 

■ court of the State, or heretofore or hereafter rendered, in a court of rec- 
ord within the United States, or elsewhere, is presumed to be paid hoA 
eatifified, after the expiration of twenty years from tho time, when tfa« 
party recovering it was iirst entitled to a mandate to enforce it. This 
presumption is conclusive ; except as against a person, who. within 
twenty years from that time, maltes a payment or acknowledges an 
indebtedness of some part of the amount recovered by the judgment of , 
decree ; or his heir or personal representative ; or a person whom h« 
otherwise represents, i^uch an acknowledgment must be in writmg, 
and signed by the person to be charged thereby. 

§ 377. If the proof of payment, under the last section, consists of 

. the return of an execution partly satisfied, the adverse party may 
show, in full avoidance of the effect thereof, that the alleged partial. 
satisfaction did not proceed from a payment made, or a sale of^ pn>p> 
erty claimed, by him, or by a person whom he represents. 

§ 378. A person may avail himstilf of the presumption created by 
the last section but one, under an allegation that the action was not 
commenced, or that the proceeding was not taken, within the timft 
therein limited. 

n ' § 379. An action to redeem real property from a mortgage, with or 
without an account of rents and probts, may he mainwined by tho 
mortgagor, or those claiming under him, against the mortgagee bt 
possession, or those claiming under him, unless he or they have con- 
tinuously maintained an adverse possession of the mortgaged premiaea, 
for twenty years after the breach of a condition of the mortgage, or 
the non-fulfilmeut of a covenant therein contained. 

■i- § 380. The following actions mnst be commenced within tho follow- 

'■ ing periods, after the canse of action has accrued. 
g 381. Within twenty years : 
An action upon a sealed instrument. 

But where the action ia brought for breach of a covenant of ^izin, 
or against incumbrances, the cause of action is for the purposes of this 
section only, deemed to have accrued upon an eviction, and not befoK. 

« § 382. Within six years : 

1. An action upon a contract, obligation or liability, express (g in* 
plied ; except a judgment or sealed instrument. ^^M 

2. An action to recover upon a liability created by statute; sxq^^H 
penalty or forfeitare. ^^H 

3. An action to recover damages for an injury to property, or a-plH 
eonal injury ; except in a case where a different period is exptMSly 
prescribed in this chapter. 

4. An action to recover a chattel. 

6. All action to proi'ure a judgment, other than for a m^^^HB^b 
on the ground of fraud, in a case which, on' the tliirty4H^^^^HH 
camber, eighteen himdred and forty-su, vfoa mgoizaHS^^^^^^^^M 
of cbujcery. The canse of action, in such iv case, is ll^^^^^^^H 
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timiccrn«d, unUt the discovery, by the plaiiitiff, or the person under 
■Imm hn cl&im», of the facte constituting the fraud. 
'■ Ati jvriion to establish a will. Where the will has been loat, con- 
T'-yed, the cause of action is not deemed to have accrued, 
very, by the plaintiff, or the person under whom he 
facts apon which its validity depends. 
■.i upon a judgment or decree, rendered in a court not of 
r*i'-rl. eiceiit a decree heretofore rendered in a surrogate's court of the 
filale. The cause of action, in such a caee, ia deemed to have accrued, 
vhmx final judgment was rendered. 
1 383. Within three years : JJJJ^ 

1. An artion against a. sheriff, coroner, constable, or other officer, for yosn. 
Ihe non-payment of money collected upon an execution. 
t. An a-.Tion against a constable, upon any other liability incurred 
' . tiling an act in his official capacity, or by the omissioa ©f 
■ V ; except an escape. 

■!i upon a statute, for a penalty or forfeiture, where the 

■ 11 to the person aggrieved, or to that person and the peo- 

^f of the State; except where the statute imposing it prescribes a 

mifsreat timitatiou. 

4. An action against an executor, administrator, or receiver, or 

N*t the trustee of an insolvent debtor, appointed, as preBcribed by 
ta a special proceeding instituted in a court or before a judge, 
at to recorer a chattel, or damages for taking, detaining, or 
ng' personal property, by the defendant, or the person whom he 
Au action to recover damages for a personal injury, resulting from 
negligence. 
§ S84. Within two yeare : w 

1. An action to recover damages for libel, slander, assault, battery, '"'^ , 
er falt!e imprisonment. 

2. An action upon a statute, for a forfeiture or penalty to the people 
of the Slate. 

§ 385. Within one year : ^lEf!*** 

1. All action against a sheriff or coroner, upon a liability incurred by 
hiu, by doing an act in his official capacity, or by the omission of an 
official duty ; except the non-payment of money collected upon an 
eieciitiou. 

2. Alt action against any other officer, for the escape of a prisoner, 
wrested or imprisoned by virtue of a civil mandate. 

g S88. In an acUou brought to recover a balance due upon a mutual, Ji^JJ^ 
open, and current account, where there have been reciprocal demands nctioaa 
between the parties, the cause of action is deemed to have accrued l\ 
from the time of the last item, proved iu the account on either aide. * 

iS 387. An action upon a statut* for a penalty or forfeiture, given acHoi 
whiiily or partly to any person who will prosecute for the same, must J^"^' 
bo commenced within one year after the commission of the offence ; p< '" 
Kii if the action Is not commenced within the year by a private per- " 
Mil, it may be commenced within two years thereafter, in behalf of 
Ihr [)coplo of the State, by the Attorney-General, or the district-attor- 
ney »f the county where the offence was committed, 

.i ^-^n. An acUon, the limitation of which is not specially prescribed * 

II" last title, must be commenced within ten years after the vfiM^ 



limitationa, prescribed in this title, apply alike to actions ^^ 
<> name of the people of the State, or for their benefit, and mhfi 

iirivate persons. 



Where a 
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^^ o ui.„. .. uo.n ~ oBur.e of action, which does not involve the title t* 

■gainM a or poBsession of real property within tlie State, accrues against a pep- 
Seni'^mon **"■' "^^ ^ ""^ '^^'^ a resident of the State, an action cannot be broujfht 
ftdeiiiniid thereon in a court of the State, against him or his peraonal represeita- 
tt^^iafl)^ tive, after the expiration of the time, limited, by the laws of his i| ' 
bU reei- dencc, foT briugiug a like action, except by a resident of the Sta 
and in one of the loUomng cases : i 

1. Where the cause of action originally accrued in favor of a n 
dent of the State. 

2. Where, before the expiration of the time so limited, the persos, 
in whose favor it originally accrued, was or became a resident of tli» 
State ; or the cause of action was assigned to, and thereafter continu- 
ouflly owned by, a resident of the State, 

WbMi per- g 391. If a person, against whom a cause of action exists, dies with- 
MO., diei*' out the State, the time which elapses between his death, and the expita- 
jithooiibe ijq^ ^f eighteen months after the issuing, within the State, of letters 
testamentary or letters of administration, is not a port of the tima 
limited for the commencement of an action therefor, against bis execa- 
tor or administrator, 
CBBHor §302. For the purpose of computing the time, within which an 
SSngiw action must be commenced in a court of the State, by an executor or 
daBuTdtK administrator, to recover persona! property, taken after the death of a 
teiuLtoror testator oT intestate, and before the issuing of letters testamentary or 
^^.^i*' iettei* of admiuistration ; or to recover damages for taking, detaining 
or injuring personal property within the same period ; the letters am 
deemed to have been issued withiii dx years after the death of the tes- 
tator or intestate. But where an action is barred by this section, any 
of the next of kin, legatees, or creditors, who, at the time of the tmn*- 
action upon whicii it might have been founded, was within the ago of 
twenty-one years, or insane, or imprisoned on a criminal charge, may, 
within five years after the cessation of such a disability, nintiitain ait 
action to recover damages by reason thereof; in which he may refwvrr 
such sum, or the value of such property, as he would have ri'cei»T!d 
upon the final distribution of the estate. If an action had been season- 
ably commenced by the executor or administrator. 

§ 393, This chapter does not affect an action to enforce the payment 
of a bill, note, or other evidence of debt, issued by a moneyed fori>i)ea- 
'■ tion, or issued or put in circulation as money. 

§ 394, Tliis chapter does not affect an action against a director u 

w^nMdi- stockholder of a moneyed corporation, or banking associatjon, to recover 
jw., 3 a penalty or forfeiture imposed, or to enforce a liability created bylaw; 
'*""'* but such an action must be brougbt within three years after the cause 

of action has accrued. 
Acknowi- § 386, An acknowledgment or promise, contained in a writing signal 
Mw"p*™m.' ^y ^^^ party to be charged thereby, is the only competent evidence flf 
jw^M ''" ^ "^''^ ""^ continuing contract, whereby to take a case out of tho fip«Ta> 
'"'■ tion of this title. But this section docs not alter the effect of « pay- 
ment of principal or interest. 
RtcepUDQ* 5) 396. If a person, entitled to maintain an action specifled in this 
l^^^r *>*'«' et™pt fur a penalty or forfeiture, or against a aherilT or other 
. ^'''"- officer for an escape, is, at the time when the cause of action i 
either : 

, Within the age of twenty-one years; ( 
2. Inaane; or, 
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^nprimn«d on a criminal charge, or ia execution upon conTiction 
Briminiil offence, for a tenn less tiian for life; 
b tXmtt of such a disabiUty is not a part of the time, limited in 
SUe for commencing the action; except that tlie time so limited 
M *« extended more than five years by any anch disability, except 
} or, in any caae, more than one year after the disability ceases. 
V cause <rf action, upon which an action cannot be maintained, JJJ^^ 
1 in thia title, cannot be effectually interposed ae a defence 



Qtnerat provimna. 

L When action deemed to be commenced. 
'. Attempt to commence Bf^tloa in a, court of record. 
W, Id. ; in a court not of record. 
. Exception, when defendant is without the State. 
" ; nhen s. person, entitled, etc., dies befofe limitiLtinn expir 



; when a peraon liable, etc., dies within the Slnle. 
. In suits by aliens, time of diaahilitf in citse of war to be deducted. 
, Provifflon whei« Judgment has been reversed. 

I. 8t4iy by injuncUon, etc., to be deducted. 

'407. Certain actiona by a, principal, for misconduct of an agent, etc. 
: 406. Disability must exi»t when rig'ht accrues. 
I 409. If several disabilities, no limitation \aitii all removed. . 

410. Provision wh«n the acUon cannot be m^ntained without a demaad. 
:' 411. Provimon in case of submission to artntration. 
' 413. Provimon when action is discontinued, etc., after answer. 

413. How objecticm taken, under this chapter. 

414. Cases to which this chapter applies. 
416. Mode of computinfr periods of liniitaliim. 

B98. An action is commenced against a defenaant, within the whon iw 
Ding of any provision of this act, which limits the time for com- flecmei 
iCin^ an action, when the summons is served on him; or, on a ^"^^^ 
eTemlant who is a joint contractor, or otherwise united in intereut 
I him. 

390. An attempt to commence an action, in a court of record, ia Attempt 
.valent to the commencement thereof against each defendant, uUon t 
an the meaning of each provision of this act, which limits the time J^J!JJ^ 
>oniiiiendng an action, wlien the summons is delivered, with the 
at that it shall be actually served, to the sheriff, or, where the 
iff is a party, to a coroner of the county, in which that defendant 
ae of two or more co-defendanta, who are joint contractors, or other- 
i united in interest with him, resides or lafct resided; or, if the 
indant ia a corporation, to a like officer of the county, in which it ia 
blbhed by law, or wherein its general business is or was last trans- 
id, or wherein it keeps or last kept, an olEce for the transaction of 
s. But in order to entitle a plaintiff to the benefit of this sec- 
delirery of the summons to an officer must be followed, within 
fB after the expiration of the time limited for the actual com- 
Ut of the action, by personal service thereof upon the defend- 
' t to be charged, or by the tirst publication of the summons, 
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as agajnst that defendant, pursuant to an order for service iipt 
in that manner. 

S 400. The last section, excluding the provision requiring a p 
tion or service of the summons within sixty days, applies to a: 
to commence an action in a court not-of record, where the sii 
delivered to an officer authorized to serve the same, within t 
town wherein the person resides or the corporation is located, i 
fied in that section; provided that actual service thereof is n 
due diligence. 

y 401. if, when the cause of action accrues against a j 
without the State, the action may be commenced within the 1 
ited therefor, after hie return int« the State. If, after a cause o 
has accrued against a person, he departs from and resides with(ii_ 
State, or remains continuously absent therefrom for the space a 
year or more, the time of his absence is not a part of the time, V"" 
lor the commencement of the action. But this section does not 
while a designation made as prescribed in section four hundre 
thirty, or in subdivision second of section four hundred u 
of this act remains in force. 

§ 402. If a person, entitled to maintain an action, dies before t] 
piration of the time limited for the commencement thereof, and tl 
of action survives, an action may be commenced by his represeuli 
after the expiration of that time, and within one year after his i 

§ 403. If a person, against whom a cause of action exists, dies - _ 
the State, before the expiration of the time limited for the comn 
ment of an action thereon, and the cause of action survives agaioi _^^ 
executor or administrator, an action therefor may be commenced aftw^ 
the expiration of that time, and within eighteen months after his death, 
but not afterwards, unless letters testamentary or letters of administrs' 
tion are not issued within the State, until the expiration of six montha 
after his death ; in which case the action may te commenced withiu 
one year after the letters are issued. 

g 404. Where a person is disabled to sue in the courts of the State, 
by reason of either party being an alien subject or citizen of a country 
at war with the United States, the time of the continuance of the diaft- 
bility is not a part of the time limited for the commencement of tlia 
action. 

§ 405. If an action is commenced within the time limited theT«for. 
and a judgment therein is reversed on appeal, without awarding a new 
trial, or the action is terminated in any other manner than by a volun- 
tary discontinuance, a dismissal of the complaint for neglect to pros- 
ecute the action, or a final judgment upon the merits; the plaintin, or, 
if he dies, and the cause of action survives, his representative mity 
commence a new action for the same cause, after the expiration of this 
time so limited, and within one year after such a reversal or terniinatinn. 

§ 406. Where the commencement of an action has been stayed by 
injunction, or by other order of a court or jndge, or by statutory prohibi- 
tion, the time of the continuance of the stay is not a part of tliu tjm«> 
limited for the commencement of the action. 

§ 407. Where an injury resultH from the act or omission of n deputy 
or agent, the time, within which an action to recover damaj^s by rcasoii 
thereof, must be commenced by the principal, against the deputy or 
. agent, must be computed from the time, when a judgment agaitint ibf 
principal, for the act or omission, is first recovered by the aggriofrd 
person ; and a subsequent reversal or Betting aside of th« JuO^u^ 
does not extend the time. ^^^^^^1 
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11^ k p<M«ai) caunot aval) himseir of a disability unlees it existed n 
■bnkift riKbt of action or of entry accrued. JJ^ 

}(1M. WhcTO two or more disabilitiea co-exiat, when the right of » 
lam at of entry accrues, the limitation does not attach, until alt are Ji 

{llu. Wbcro a right exists, but a demand is necessary to entitle a ^ 
;t--ij II luiiHitain an action, tho time, within which the action most m 
I , must be computed from the time, when the right to ^' 
L mi is complete ; except in one of the following cases : »( 
- right grows ont of the receipt or detention of money SI 
. ati agent, trustee, attorney, or other person acting in a y 
. ty, the time must be computed from the time, when the 
_ the right to make the demand, has actual knowledge of 
which that right depends. 

-re was a deposit of money, not to be repaid at a fixed 
iipoii a special demand, or a delivery of personal prop- 
1 -jtnmed, specifically or in kind, at a fixed time or upon 
_'i.'ncy, the time must be computed from the demand. 
S 111. w Here the persona, who might be adverse parties in an action, pi 
km eatBTeA into a written agreement to submit to arbitration, or to JS 
nte the cause of action, or a controversy in which it might be avail- ^ 
(Ut, or have entered into a written eubmisdon thereof to arbitrators ; 
Mid before an award, or other determination thereupon, the agreement 
■ lubmiaaion is revoked, so as to render it ineffectual, by the death of 
(Mm party thereto, or by the act of the person agaitist whom tie 
K&n might have been brought; or the execution thereof, or the 
rcHtdy upon an award or other determination thereunder, is stayed by 
injunrtion, or other order procured by him from a competent court or 
ioAgti; the time which has elapsed, between the entering into the 
written submission or agreement, and the revoca;tion thereof, or the ex- 
{intion uf the stay, is not a part of the time, limited for the com- 
a«iici!ment of the action. 

§ 112. Where a defendant in an action has interposed an answer, in P 
■pport of which he would be entitled to rely, at the trial, upon a de- ^ 
fimw or counterclaim then existing in his favor, the remedy upon which, o< 
It tbe time of the commencement of the action, was not barred by the ■■ 
pntnaioBs of tins chapter ; and the complaint is dismissed, or the action 
m discontinued, or abates in consequence of the plaintitTs death ; the 
tinB which intervened, between the commencement and the termina- 
tion of the action, is not a part of the time, limited for the commence* 
anit of an action by the defendant, to recover for the cause of action 
M interposed as a defence, or to interpose the same defence in another 
Mtion Iffought by the same plaintiff, or a person deriving title from or 
nitdcr him. 

g 418. The objection, that the action was not commenced within the n 
time limited, can be taken only by answer. The corresponding objec- ^ 
tion lo a defence or counterclaim can l>e taken only by reply ; except "J 
where a reply is not required, in order to enable the plaintiB' to raise '^ 
U isaue of fact, upon an allegation contained iu the answer. 

B 414. The provisions of this chapter apply, and constitute the only c 
nlw of limitation applicable, to a civil action or special proceeding, JJ 
uwpt in one of Uie following cases : bi 

1. A case, where a different limitation is specially prescribed by law, 
V a ehart«r limitation is prescribed by the written contract of the 
pwtiea. 
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2. A cause of action or a defence which accrued before the first day 
of July, eighteen hundred and forty-eight. The statutes then in force 
govern, with respect to such a cause of action or defence. 
• 3. A case, not included in the last subdivision, in which a person is 
entitled, when this act takes efifect, to commence an action, or to insti- 
tute a special proceeding, or to take any proceeding therein, or to pur- 
sue a remedy upon a judgment, where he commences, institutes, or 
otherwise resorts to the same, before the expiration of two years after 
this act takes effect ; iu either of which cases, the provisions of law ap- 
plicable thereto, immediately before this act takes effect, continue to be 
so applicable, notwithstanding the repeal thereof. 

4. A case, where the time to commence an action has expired, when 
this act takes effect. 

The word, " action," contained in this chapter, is to be construed^ 
when it is necessary so to do, as including a special proceeding, or any 
proceeding therein, or in an action, 
oompntiiig § ^^^' ^® periods of limitation, prescribed by this chapter, except 
priodBof as otherwise specially prescribed therein, must be computed from the 
umitatioxi. ijJjjj^ q£ ^YiQ accruing of the right to relief by action, special proceeding, 
defence, or otherwise, as the case requires, to the time when the claim 
to that relief is actuaUy interposed by the party, as a plaintiff or a de- 
fendant, in the particular action or special proceeding. 
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ARTICLE FIRST. 



I 

B Tki SracMQjii abp kooonrurmia Pipsag: pbbsomal Sbsvicb 

I ATCB OF THB DltFB]IDAJ(T. 

taaaos 416. Action to be cominenc«d hy Bouunoas; time when C 
Joriadictian. 

417. Reqiudtee of Bnmmona. 

418. Form of summona. 
410. Serviw of copy complaint or notice with s 

430. CiiBea where ancU service muat be made. 

421, Apxiearance of defendant. 

433. When defendant must answer at time of appearing'. 

433. Notice of no personal claim ; effect of service thereof. 

434. Effect of voluntary appearance. 

435. SanunonB ; when and. by whom aerved. Sheriff's duly. 
430. How personal service of aummons tnade upon a natural person. 
437, 428. Id. ; in certain cases of infancy, or lunacy, etc., not jodidally 

declared. 
439. Id. i when delivery of copy to lunatic dispenaed with. 

430. I>e«(fnation, by a reudeni, of a person upon whom to serve a flum- 
mona during his absence ; effect and revocation thereof. 

431. How personal service of summons made npon a domestic cari>oratioQ. 
433. Id. ; upon a forei^ corpoi'ation. 
433. Service of process, etc., to commence a special proceedinf;. 

" * " ' " .; how made. 
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434. Proof of s( 

A civil action is commenced hj the service of a Bummona. 
the time of the granting of a provisional remedy, the court 
jurisdiction, 'and has control of all the subsequent proceedings. 
, jurisdiction thus acquired is conditional, and liable to do 
, \a a case where the jurisdiction of the court is made depeiid- 
hj % apecial [irovision of law, upon some act, to be done after the 
fnnU&g of the provisional remedy. 
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!. COMMENCEMENT OF ACTION. 

§ 417. Tbe eummona must coiit-ain the title of the action specif 
the court ia which the action is brought, tbe uames of tbe parties to tl 
action, and if it is brought io the Bupreme court, the name of I' 
county in which the plttiiitiff desires tbe trial; and it tnntst be an 
ecribed by tbe plaintilf 'a attorney, who mnst add to bis signature b 
office and post-office address, which must be at a place withiu the Sta| 
If in a city, he must add the street, and tbe street number, if any, I 
other aoitable designation of the particular locality. 

§ 418. The summons, exclusive of the title of the action and I 
sabscription must be substantially in the following form, the blai 
being properly filled : 
" To the above named defendant : You are hereby summoned to Ul 
Bwer tbe complaint in this action, and to serve a copy of your aiiaw4 
on the plaintiff's attorney within twenty days after Uie service of tU 
summons, exclusive of the day of service ; and in case of your failiM 
to appear or answer, judgment will be taken against you by detkuH 
for tbe relief demanded in the complaint. Dated . " The atm 

mons is deemed tbe mandate of the court. 

§ 419. A copy of the complaint may be served with the summons. ] 
a copy of the complaint Is not served with tbe summons, the pUintij 
cannot take judgment by default without application to tbe court, ai^ 
less a notice is served with the summons, stating the sum of money foj 
which judgment will be taken, and the case ia one embraced in iki 
next section. 

§ 420. Judgment may be taken without application to the coitf^ 
' where the complwut sets forth one or more caiisea of action, each OOJO' 
sisting of the breach of an express contract to pay, absolutely or upoH 
a contingency, a sum or auma of money, fixed by the terms of the MV- 
tract, or capable of being ascertained therefrom, by computation od1jc| 
or au express or implied contract to pay money received or disbarsaOl 
or the value of property delivered, or of services rendered by, to, otttt 
the use of, tbe defendant or a third person ; and thereupon demandl 
judgment for a sum of money only. This section includes a caa^ 
where the breach of the contract set forth in the complaint, is ooih 
partial ; or where the complaint shows that the amount of the plaintiff) 
demand has been reduced by payment, counterclaim, or other erfidit. 

§ 421. The defendant's appearance must be made by serving apoft 
' the plaintiff's attorney, within twenty days after servica of tin 
summons, exclusive of the day of service, a notice of appearancQt or & 
copy of a demurrer or of an answer. A notice or pleading, so eervM^ 
must be subscribed by the defendant's attorney, who must add to hit 
signature bis office address, with the particulars prescribed in sectifm 
four hundred and seventeen of this act, concerning tbe office addnsS' 
of the plaintiff's attorney. 

§ 422. A defendant, upon whom tbe plaintiff baa served, with tbft 
summons, a copy of the complaint, must serve a copy of his demuTTW 
or answer upon the plaintiff's attorney, before the expiration of thd 
time, within which the summons requires him to answer. If a copy of 
the complaint is not so served, a notice of appearance entitles him only 
to notice of the subsequent proceedings, unless withiu the siuuv timt 
he demands the service uf u copy of the complaint as prescribed la 
section four hundred and seventy-nine of this act. 1 

§ 423. Where a personal claim is not made against ii . > . ] 

notice, subscribed by the plaintiff's attorney, setting foii.i 
object of the action, a brief description of the propertj 
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IRSONAL SERVICE OF SUMMONS. §§ 4S4~*29. 

it epw^*'*^ ***^ *"■ personal property, and that a personal claim „„jpo 
jde &er&in*t him, may be served with the summons. If the ihereof. 
t -,. -.-i-vp.l, unteaaonably defends the action, coats may be 

1 >■ general appearance of the defendant is equiv- ^'I^J^ 

r , ice of the Bummons upon him. ap^ar- 

laiB may be served by any peraon, other than a^H^^i 
, except where it is otherwise specially prescribed w™" ami' 
iitTs attorney may, by an indoFEement on the sum- Jj^^',"" 
■ hi n which the service thereof mnst be made: insberVir-i 
■ cannot be made afterwards. Where a summonB '''"^■ 
i^■e to the sheriff of the county, wherein the defend- 

-heriff must serve it, and return it, with proof of 

iiiiff's attorney, with reasonable diligence. 

-'-rvice of the summons u[>on a defendant, being a Howptr 

1 ■: be made by delivering a copy thereof, within the ^^"'^' 

._- : laut is an infant, under the age of fourteen years, to^Mto?^* ' 

Ebbk iu j>cison. aTid also to bis father, mother, or guardian ; or, pernim- 
niatWQe within the State, to the person having the care and 
I of Mm, or with whom he resides, or in whose service he ie 

f Ike defendant is a person judicially declared to be incompetent 

mi^ hie affairs, in consequence of lunacy, idiocy, or habitual 

MutesH, and for whom a committee has been appointed, to the 

Ute, and also to the defendant in person. 

n mny other case, to the defendant in person. 

J. U th© defendant is an infant of the age of fourteen years, or u.; in 

is. or if the court has, in its opinion, reasonable ground to J^f'UiJJS^y^ ■ 

I, that the defendant, by reason of habitual drunkenness, or for nciuiuey, I 

ber csai>e, is mentally incapable adequately to protect his rights, jilTiioRay 

fh not judicially declared to be incompetent to manage his affairs, •i»«l«»'t 

irt may, in its discretion, with or without an application therefor, 

the defendant's interest, make an order, requiring a copy of the 
ms to be also delivered, in behalf of the defendant, to a person 
•ted in the order, and that service of the summons shall not lie 
d eomplete, until it is so delivered. 

8. Iq a «aae specified in subdivision first or second of section four Tbn wmi. 
ad and twenty-six of this act, where the court has, iu its opinion, 
sbla ground to believe, that the interest of the person, other than 
fendant, to whom a copy of the summons has been delivered, is ad- 
lo that of the defendant, or that, for any reason, he is not a tit per- 
ptoteet the rights of the defendant, it may likewise make an orderi 
scribed in the last section. In a case specified in subdivision sec- 
the court may, as a part of the same order, or by a separate order, 

to like manner and upon like ground, at any stage of the action, 
U a special guardian ad litem to conduct the defence for the 
petent defendant, to the exclusion of the conmiittee, and with 
ne powers, and subject to the same liabilities, as a committee of 
operiv. . 

». whi>re the defendant has beeu judicially declared to be i.i : wiitn L 
■■•■'"'■* '" "iMnage his affairs, in consequence of lunacy, and itcnpj'5"''jl 
rilr to the court, by affidavit, that the delivery of a luim' " 
lis t« him, in person, will tend to aggravate his dis- JlVi"^ 

lit ii. J ti ilie probability of liis recovery, the court may make 
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az. COMMENCEMENT OF ACTION. 

an order, dispensing with such delivery. In that case, a delivery of 
copy of the summons, to a, committee duly appointed for bi ro, la sal 
cient personal service upon the defendant. 

§ 430. A resident of the State, of full a^e, may execute, under b 
hand, and acknowledge, in the manner required hy law to entitle 
deed to be recorded, a written designation of another resident of tt 
State, as a person upon whom to serve a summons, or any proceasi 
other paper for the commencement of a civil special proceeding, in an 
court or before any officer, during the absence from the United Stab 
of the person making the designation ; and may file the same, wil 
the vrritten consent of the person so designated, executed and acknow 
edged in the same manner, in the oflice of the clerk of the county 
where the person making the designation resides. The deagnatioi 
must specify the occupation or other proper addition, and the reddeuc 
of the person making it, and also of the person designated : and i 
remains in force during the period specified therein, if any ; or, if x 
period is specified for that purpose, for three years after the filiii 
thereof. But it is revoked earlier, by the death or legal incompetent 
of either of the parties thereto ; or by the filing of a revocatit 
thereof, or of the consent, executed and acknowledged in like mamie 
The clerk must file and record such a designation, consent, or len 
cation ; and must note, upon the record of the original designatioi 
the filing and recording of a revocation. While the designafjt 
remains in force, as prescribed in this section, a summons, or any pr 
cess or other paper for the commencement of a civil special proceedin 
against the person making it, in any court or before any officer, may 
served upon the person so designated, in like manner and with lil 
effect, as if it was served personally upon the person making the de 
ignation, notwithstanding the return of the latter to the United State 

§ 431. Personal service of the summons upon a defendant, being 
domestic corporation, must be made by delivering a copy thereo 
within the State, as follows : 

1. If the action is against the mayor, alderman,* and commonalty ( 
the city of New- York, to the mayor, comptroller, or counsel to the co 
poration. 

2. If the action is against any other city, f.o the mayor, treasivei 
counsel, attorney, or cleA ; or, if the city lacks either of those officer 
to the officer performing corresponding functions, under another nann 

3. In any other case, to the president or other head of the eorpos 
tion, the secretary or clerk to the corporation, the cashier, the treai 
arer, or a director or managing agent. 

§ 432. Personal service of the summons, upon a defendant, being^ 
foreign corporation, must be made by delivering a copy thereof, witni 
the State, as follows : 

L To the president, treasurer, or secretary ; or, if the corporatit 
lacks either of those officers, to the officer performing correspondii 
functions, under another name. 

2. To a person designated for the purpose by a writing, under tl 
aeal of the corporation, and the signature of its president, vice-pra 
dent, or other acting head, accompanied with the written consent 
the person designated, and filed in the office of the Secretary of Stal 
The designation must specify a place, within the State, as the office 
zesideiice of the person designated ; and, if it is within a dty, t 
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31. Mid street num1>er, if any, or other suitable designation of the 
«tirukr lixivllty. It remains in force, until the filing in the same 
fe ii( & written revocation thereof, or of the consBnt, executed in 
iki Rtansn: but the person designated may, from time to time, 
Wige dM pUee epeciBed as his office or residence, to some other place 
wfthiB dw SUte, by a vrriting, executed by him, and filed in like man- 
«. "nw Secretary of State may require the execution of any instru- 
*)tat, ^wdfied in Uiie section, to be anthenticated as be deems proper, 
•ind hs wj refuse to file it witbonl, such an authentication. An exem- 
•SSti eopy of a defoliation eo filed, accompanied with a certificate 
W it lue not been revoked, is presumptive evidence of the execution 
lOMf, and conclueive evidence of the authority of the officer exe- 
tt&ut it. 

1 If soch a designation is not in force, or if neither the person 
iBgcoted, nor an officer specified in subdivision first of this section, 
•not foand with due diligence, and the corporation has property 
•khin th« 8tate, or the cause of action arose therein ; to the cashier, 
tfineiar, nr a managing agent of the corporation, vnthin the State. 

S4S3. The provisions of this article, relating to the mode of service 

d ft Kuimoas, apply likevdse to the service of any process or other 

r^>r, whereby a special proceeding is commenced in a court, or before 

u ofinr, except a proceeding to punish for contempt, and except 

■fenqwdal provision for the service thereof is otherwise made by law. 

{{St. Proof of service, as prescribed in this article, must be made 

: k-ifidarit, except as follows: 

'^ I. If the serviM was made by the sheriff, it may be proved by his 

ortiScato thereof. 

If the defendant served is an adult, who has not been judicially 

' to be incompetent to manage his affairs, the service may be 

y a written admission, signed by him, and either acknowl- 

him, and certified in like manner as a deed to be recorded 

nnty, or accompanied vrith the affidavit of a person, other 

I plaintiff, showing that the signature is genuine. 

•i&cate, admission, or affidavit of service of a summons, must 

time and place of service. A written admission of the ser- 

I mmmons, or of a paper accompanying the same, imports, 

ise expressly stated therein, or otherwise plainly to be 

ite contents, that a copy of the paper was delivered to 

~ the admission. 
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Bhctiok 443. 111. ; when service is made without the 8t>.te. 
«4. Proof of service. 
446. Defendajit when allowed to defend. 
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§ 435. Wliere a summons is issued in the supreme coHrt, an g 
for the service thereof, upon a, defendant residing within the i 
may be miide by the court, or a judfje thereof, or the county judg 
ju the county where the action is triable, upon aatisfuctory proof, W 
^( affidavit of a person, not a party to the action, or by the return of 
■o. sheriff of the county where the defendant reaideB, that proper ' 
J diligent efibrt has been made to eerve the summons upon the defi 
^ ant, and that the place of his sojourn cannot be ascertained, or, il 
is within the State, that he avoids service, so that personal service ^ 
not be made. 

§ 436. The order must direct, that the service of the siunmoni 
I' made, by leaving a copy thereof, and of the order, at the reaidena 
the defendant, with a person of proper age, if upon reasonable ap 
cation, admittance can be obtained, and such a person found who' 
receive it; or, if admittance cannot be so obtained, nor such a pel 
found, by affixing the same to the outer or other door of the defends 
residence, and by depositing another copy thereof, properly incll 
-in a post-paid wrapper, adiliessed to him, at his place of resident 
the post-office at the place where he resides. 
to § 437. The order, and the papers upon which it was granted, I 
be filed, and the service must be made, within ten days after the oi 
is granted ; otherwise the order becomes inoperative. On tilinf 
affidavit, showing service according to the order, the snmmoi 
deemed served, and the same proceedings may be taken thereapo 
if it had been served by publication, pursuant to an order for that 
pose, made as prescribed in the next section, 

§ 438. An order, directing the service of a summons upon a del) 
ant, vfithout the State, or by publication, may be made in either ol 
following cases : 

1. Where the defendant to be served is a foreign corporation; 

f a natural person, is not a resident of the State. 

Where the defendant, being a resident of the State, has deps 

therefrom, with intent to defraud his creditors, or to avoid the sMt 

of a summons ; or keeps himaelf concealed therein, with like inten 

jf 3, Where the defendant, being an adult, and a resident of the SI 

I k , has been continuously without the United States more than six mo 

'^J next before the granting of the order, and has not made a designi 

a person, upon whom to serve a summons in his behalf, as preset 

section four hundred and thirty of this act ; or a designatiff 

■ J luade no longer remains in force ; or service iipon the person so dt 

r %, nated cannot be made within the State, after diligeut cflort. 

4. Where the defendant is a reaident of the State, and the conpl 
demands judgment annulling a marriage, or for a divorce, or an 
ration. 

I, Where the defendant is a rewdput of the State, or a domestic 

poration, and the complaint demands judgment, that the defendu 

a vested or contingent interest in, or lien upoDi S|H 

property within the State ; or that such an inten 

tit.her party bo enforced, regulated, dufinud, or liaii 

or otherwise afTecting the title to such property. 

0. ^Vheie the defendant is a resident uf the State, or adouwlit 
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pcntiun ; ftiid tto Bttempt was made to commence the actioa ajrainsi ^^'^- ^ 
the defendant, as required in chapter fourth of this act, before the 
eiptralion of the limitation applicable thereto, as fixed ia that chapter; 
anil the limitation would have expired, within sixty days next pre- 
eedin^ the application, if the time had not been extended by the attempt 
nnmeoce the action. 

~w Where the action is against the stockhoIderB of a corporation, or 
atf «k company, and ia aiithorized by a law of the state, and the 
idsnt is a stockholder thereof. 

. . Th« plaintiff, when he applies for the order, must present to papa 
idge ft verified complaint, showini; the cause of action for which °"" 
neoc is demanded against the defendant to be served. Proof by oi 
rit must also be made of the additional facts required by the ^ 
i ■erlion. mnaa. 

§440. The prder may be made by a judge of the court, or the county B/wbom 
]ad^ of the county where the action is triable. It must direct that ^^^7 
fCTvice of the summons, upon the defendant named or described in the comeotaW 
«der. be made by publication thereof in two newspapers, designated '"'^°^- 
ia the order as most likely to give notice to the defendant, for a sped- 
bd tim^, which the judge deems reasonable, not less than once a week 
fnr -iv ;i,f,'*>!iaive weeks ; or, at the option of the plaintiff, by service yW 

I'ons, and a copy of the complaint and order, upon the /// ^HAJ 

■ isonally, without the State ; or, if the defendant is a cor- '^' • 

uj an officer thereof, specified in section four hundred and ^0 

i' iliis act. It must also contain, either a direction, that, on /O ^ 

I * (lay of the first publication, the plaintiff deposit in a ^ 

i-office, one or more acta of copies of the summons, com- 

. ■ nier, each contained in a securely closed post-paid wrapper, 

■Jif'U-d '.:■ (he defendant, af. a place specified in the order; or astate- 

iBnnt that the judge, being satisfied, by the affidavits upon which the 

onW was ffranted, that the plaintiff cannot, with reasonable diligence, 

•a^iutairi a place or places, where the defendant would probably receive 

ntattrr rTiinamitted through the poat-oflice dispenses with the deposit 

4aiiy pajiers therein. 

§441. The first publication, in each newspaper designated in the wimtj 
wier, or the service upon the defendant, without the State, must bejji'" 
■■de wUhin three months after the order is granted, For the purpose ■^'<»-,. 
ilfBckonitig the time, within which the defendant must appear or au- Ij^^^^ 
■iw, aefvico by publication is complete, upon the day of the last pub- ^•"-o 
liBUiati pursuant to the order ; and service made without the State ia c^^bib. 
taopleio, upon the expiration thereafter of a time eqiial to that pre- 
vibed forpubli cation. 
344?. Where service is made by publication, the summons, com-panef»to 
' ■ iiler, and the papers upon which the order wa.i made, must '* J'*U 
■. I lie clerk, on or before the day of the first publication ; dereniUui, 
, .-iubBcribed by the plaintiff's attorney, and directed only 
ii'l.mt or defendants to be thus served, substantially in the 
f 'lamiii^' Ciinn, the blanks being properly filled up, must be subjoined 
t*, and published with the summons : 

"To : The foregoing summons is served npon you, by 

iiil/lir.itiiiii. pursuant to an order of " (naming the judge 

■ i:il titie), " dated the day of , 18 , and 

- complaint in the office of the clerk of at ." 

'■ tiere service ie made without the State, the papers specified i<i.; when 
action must be previously filed; and a notice must beuulo% 
8S 
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oat the S6f^^ "mill the sammons, in all respects like the notice requi 
sutc. last section, except that the words, '' without the State of N< 

must be substituted for the words, *^ by publication ". 

Proof of § 4^ Proof of the publication of the summons and notic 

service. made by the affidavit of the printer or publisher, or his forem 

cipal clerk. Proof of deposit in the post-office, or of delivery, 

required to be deposited or delivered by the provisions of tl 

must be made by the affidavit of the person, who depositee 

. ered it. 

i Defendant § 445. Where the summons is served, pursuant to an orde: 

I iow«i U) prescribed in this article, and the defendant so served does ii 

defend. he, or his representative, on application and sufficient cause 

^ any time before final judgment, must be allowed to defend t 

and, except in an action for divorce, or wherein the conti 
pressly prescribed by law, the defendant, or his representa 
in like manner, upon good cause shown, and upon just terms, 
to defend, after final judgment, at any time within one year 
fional service of written notice thereof ; or, if such a notice hi 
served, within seven years after the filing of the judgment-r( 
defence is successful, and the judgment, or any part thereof 
collected or otherwise enforced, such restitution may thereup* 
\ polled, as the court directs ; but the title to property, sold, 
chaser in good faith, pursuant to a direction contained in the 
' or by virtue of an execution issued upon the same, shall not 
* ' thereby. 
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2. Parties severally liable. 

3. Parties prosecatiDg and defending aa poor persons. 

4. Infuit plaintifls and defendants. 



ARTICLE FIRST, 

Pabtibs gbxbballt. 

Sionov446. Who may be joined as pluntiffs. 

447. Id. ; as defendants. ^ 

448. Parties united in interest, when to be Joined; whoi onti 

sue or defend fdr the whole. 
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PARTIES. 



without person beneGcinJly 




■ -M9. Trtute« of express trust, etc., ma; 

1 hitetvstei). 

I 4&0. "When married woman is a parly. 

1 4&1. Wbea defentUiiit nr his name is anknown. 

452. When court to decide controversy, or to order other parties 
bronght in. 

453. Bapplemeatal BmsmoaB. 

5 448. All persons having' an interest in the subject of the action, and 
Q nbtaining the jndgment demanded, may be joined as plaintiffs, ex- 
ert ma otherwise expressly prescribed in this act. 
■447. Any person may be made a defendant, who has or claims an 
■fit in the controversy, adverse to the plaintiff, or who is a necessary 
r ilefendant, for the complete determination or settlement of a ques- 
prolved therein ; except as otherwise expressly prescribed in this 

. Of the parties to the action, tliose who are united in interest 
o joined as plaintiffs or defendants, except as otherwise expressly 
ribed in this act. But if the consent of any one, who ought to be 
feed as a plaintiff, cannot be obtained, he may be made a defendant, 
tbff reason therefor being stated in the complaint. And where the 
Han is one of a common or general interest of many persona ; or 
e the persons, who might be made parties, are very numerous, and 
r be impracticable to bring them all before the court, one or more 
e or defend for the benefit of all. 

. Every action must be prosecuted in the name of the real party 
vTiDtereat. except that an executor or administrator, a Jrustee of an 
Pipress tnist, or a person expressly authori?^d by statute, may sne, 
without joining with him the person for whose benefit the action is 
proeecHted, A person, with whom or in whose name, a contract is 
made for the benefit of another, is a trustee of an express trust, within 
Ute meaning of this section. 

§ 450. In an action or special proceeding a married woman appears, v 
praoecntes, or defends, alone or joined with other parties as if she was [^ 
aioffle. 

S 451. Where the plaintiff is ignorant of the name or part of the \> 
ouno of a defendant, he may designate that defendant, in the sum- J,' 
mans, and in any other process or proceeding in ihe action, by a ficti- u 
ttooa nviie, or by as much of his name as is known, adding a description, 
kdontifyin^ the person intended. "Where the plaintiff demands judg'- 
Bent a^mnst an unknown person, he may designate that person aa 
oaknown, adding a description, tending to identify him. In either 
aee, the person intended is thereupon regarded as a defendant in the 
actiou, and aa sutliciently described therein, for all purposes, including 
■erricf) of the summons, as prescribed in article second of the last title; 
and for that purpose, an unknown person is deemed not to be aresident 
at the State. When the name, or the remainder of the name, or the 
pOMQ. becomes known, an order must be made by the court, upon such 
ooUee aud such terms aa it prescribes, that the proceedings already 
taken bo deemed amended, by the insertion of the true name, in place 
«f the fictitions name or part of a name, or the designation as an un- 
knmirR p<>rson ; and that all subsequent proceedings be taken under 
""• * — ■ -me. 

I'l--" court may determine the controversy, as between the w 

: 1- it, where it can do so without prejudice to the rights of f,; 

. y saving their rights ; but where a complete determination " 

ni u;e (ooiKiveiBy cannot be had without the presence of other parties, ^| 
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the court must direct them ),o be brought in. And where a person, not 
1 a party to the action, has an interest ia the subject thereof, or in real 
property, the title to which may in any manner be affected by the 
judgment, and makes application to the court to be made a party, it 
must direct him to be brought in by the proper amendment. 

§ 453, Where the court directs a new defendant to be brought in, 
and the order is not made upon bis own application, a supplemental 
summons must be issued, directed to iiim, and in the game form as au 
original summons; except that, in the body thereof, it must require 
the defendant to answer the original or the amended complaint, and 
the supplemental complaint, or either of them, as the case requires. 
And each provision of this chapter, relating lo personal service, or a 
substitute for personal service of an original summona, applies to such 
a supplement^ summona. 



ABTICLS SECOND. 



lytUbl^^H 



Sbctioh 4S4. Pemona liable for the same demanil may be sued 
455. Defendant bo sued may apply for any relief. 
45S. ProceediDga in actiona aeoinat defendants aevemlb . 
457. Application of this articFe to defendants jointly liable. 



g 454. Two or more persons, severally liable upon the same written 
instrument, including the parties to a bill of exchange or a promia80i7 
note, whether the action is brought upon the instrument, or by s party 
thereto to recover against other parties liable over to htm ; may, all or 
any of them, be included afi defendants in the same action, at Hit 
option of the plaintiff. 

t §455. The joinder of a person, as defendant in an action, with 

r another person, as prescribed in the last section, does not affect his 
right to any order er other relief, to which he would have been enti- 
tled, if he had been separately sued in the action. 

§ 456. Where a summons, issued against two or more defeudauts, 
alleged to be severally liable, is served upon some, but not upon all of 

>■ them, the plaintiff may proceed against those upon whom it is served, 
aa if they were the only defendants named therein. Where it is served 
upon all of them, the plaintiff may take judgnieni against oneor 
more of them, where he would be'eiititled to judgment, if the action 
was against him or them alone. Where judgment is so taken, the 
clerk must, upon the plaintiff's application, enter an order, directing 
that the action be severed, and that the plaintiff may proceed against 
the other defendants. In any subsequent proceeding, the plaintiff 
may use, together with a certified copy of such an order, a copy rf • 
paper constituting a part of the judgment-roll, with like cffoct u if 
it was the original. 

g 4B7. Tlie last three sections do not affect a deffence or oOior ot^lfr 
tion of a defendant, growing out of the failure to join in tho aenoA 

^ two or more persons jointly liable ; and, as regards tho other pulie* 
to the action.persona jointly liable are regarded as one party, for " 
purpose contemplated by those aectiona. 




POOR PARTIES. 



ARTiCLE THIRD. 



Pabtim PBOMliTUnsO I 



I DSFBKDIKQ lA POOB PaB^OHB. 



« prosecute u » poor person. 




4W. When and hew leave graoted. 

Ml- Not liable fur costs and fees. 

442. Wben leave may be annulled. 

463. When defendant tnaj' petition to defend &s & poor person 

484. Contente of petition. 

4lt&. Proceedinea thereon. 

46i6. Appeal, wneD parLy proeecates or defends aa a poor pereon. 

467. C(«t« in fiivor of petitioner. 

§ 468. A poor person, not being of ability to sue, who allepea that ^ 
keku a cause of action against another person, may apply, by peti- j" 
tim, to the court in which the action is pending, or in which it ia i 
iotwded to be brought, for leave to prosecute ax a poor person, and to p 
imm an attorney and counsel assigned to conduct his action. 
§ 4fi9. The petition must etate : c< 

1. The nature of the action brought, or intended to be brought, ^ 
S. That the applicant is not worth one hundred dollars, besides the 
vnring apparel and furniture, necessary for himself and his family, 
ood the subject- matter of the action. 

It Eunet be verified by the applicant's affidavit, and supported by a 
certificate of a counsellor at law, to the effect that he has examined the 
ciM, and is of opinion that the applicant has a good cause of action, 

5 460. The court to which the petition is presented, if satisfied of J 
dm truth of the facts alleged, and that the applicant has n good cause ^ 
tf action, may, by order, admit him to prosecute as a poor pereon, and 
taoffU to him an attorney and counsel to prosecute his action, who 
■OBt act therein without compensation. 

S4tll. A person so admitted, may prosecute his action, without pay- ^ 
in^ fees to any officer ; and he shall not be prevented from prosecuting i° 
the Bame, by reason of his being liable for the costs of a former action, 
bought by him against the same defendant,* if judgment ia rendered 
^gaio^t him, or his complaint is dismissed, costs shall not be awarded 
^uiut him. 

g 46'i. If the person so admitted is guilty of improper conduct in the v 
pvoaecution of his action, or of wilful or unnecessary delay, the court \' 
tnaj, in itti discretion, annul the order admitting him to prosecute as a ai 
poor perann ; and he shall thereafter be deprived of all the privileges 
•nnferred thereby. 

g 463. A defendant in an action involving his right, title, or interest, ^ 
in or to real or personal property, may petition the court, in which the „ 
aiUjcm Is pending, for leave to defend the action as a poor person, and J|; 
to havt; an attorney and counsel assigned to conduct liis defence. jk 

S 4M. The petition must contain the same matters, respecting the '" 
alnJlly of the petitioner, required to be contained in a petition for leave |,| 
til prowKiite as a poor person : and it must be supported by a similar 
oettificate, relating to the defence. 

• So In ibe origtu»l. 



6485-471. 



INFANT PARTIES. 



[OHAP. T. 



--_ a ' § 466. The provisions of this article, relating to the order, to b« 
inga there- made upon an application for leave to prosecute aa a poor person, and 
'^' the proceedings subsequeut thereto, apply^ to the order and aubaequent 

proceedings, upon an application for leave to defend as a poor person. 
Ap^, § 463. An order, made as prescribed in this article, does not authorize 

proaeiaicl tfae petitioner to ta&e or maintain an appeal, as a poor person ; bat 
Ai a i^r^" where an appeal is taken by the adverse party, the order is applicable. 
penoa. in favor of the petitioner, as respondent in the appeal. 
coBti in g 467. Where coats are awarded in favor of a person, who has been 

^^Duei, admitted to prosecute or defend as a poor person, as prescribed in tUa 

I article, they must be paid over to his attorney, when collected from 

1 the adverse party, and diatributed among the attorney and counsel 

I assigned to the poor person, as the court directs. 

I 
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ARTICLE FOURTH. 

iBFiBT PlAISTWFB JJID DBF*5»Aim. 

8«CTio» 4C3. Righl of infant to bring acdon. 

4G9, Oiiai'dian for inflttit plaintiff muBt be appointed. 

470. Applicalion therefor. 

471. Application for sppointmont of guaMiaa for infant defbndi 
473. Guardian, bow appointed. Clerk, when to act. 

473. Guardian fur infant det^dant in certain real actions. 
4lH. Guanlian not to receive piTDperty until eecurily given. 

476. Security. 

470. Last Ino pections not to apply (o genera] ^ardian. 

477. Liability of defendant's guaixliao fur coals. 



§ 468. Where an infant has a right of action, he is entitled toj 
tain an action thereon ; and the same shall not be deferred or "" ' 
on account of his infancy. 

§ 469. Before a summons is issued, in the name of an infant, 
tiff, a competent and responsible person must be appointed, to 
li^j^ as ills guardian for the purpose of the action, who shall be rei 
for the costs thereof, 

§ 470. The guardian must be appointed upon the applicatii 
infant, if he is of the age of fourteen years, or upwards ; o 
under that age, iipon the application of his general or test 

! guardian, if he has one, or of a relative or friend. If the api .^ 
is made by a relative or friend, notice thereof must be giveai 
I general or testamentary guardian, if he has one ; or, if he has ~ 
k the person with whom the infant resides. 
^vpli«a- § 471. An infant defendant must also appear bv guardian, wl 
iw^nnent* he a competent and responsible person, appcinteil upon the ap] 
ge^j^s" of the infant, if he is of the age of fourteen years, or npwt 
dafenduK. applies within twenty days after service of the " 



Ktghtof 

bring 

pUlntill' 



Applicft- 



under that age, or neglects so to apply, upon the application c 
other party to the action, or of a relotive or friend of the infimt-l 
Where the application is made by a person other than the infant, tiotin I 
thereof must be given to his general or testamentary guardian, if fan| 
has one within tfae State ; or, if he has none, to the inlant him^self, 1) 
he is of the age of fourteen years, or upwards, and within the Statv;! 
or, if he is under that age, and within the i^tate, to thu person vritlJ 
whom he resides. 




DSPAKT PARTIES. 




B court in which the action is brought, or a judge thereof, (;n„ii,„,_ 
t action is brought m the supreme court, the county judge of buwan 
ty where tbe action ia triable, may appoint a guardian ad litem ^^^ 
■ intuit, either plaintiff or defendant, ae prescribed in this article. " '~ 
n«eWk moflt act in that capacity, where the court or the jiidge ap- 
poQlfi him. No person, other than the clerk, shall be appointed such 
t^ardiui. unless hiawiTitten consent, duly acknowledged, is produced 
» ibe ooart or judge making tbe appointment. 

1 473. Where an infant defendant resides within the state, and is ^"^J^wi 
Kaporarily absent therefrom, the court may, in its discretion, make deibndac 
Mnder deaignating a person to be his guardian ad litem, unless he, rgai'^' 
WHOA one in faie behalf, procures such a guardian to be appointed, tiou. 
Mpnocribed in the last two sections, within a specified time after ser- 
' s of a copy of the order. The court must give special directions in 
* respecting the service thereof, which may be upon the infant, 
nons may be served by delivering a copy to the guardian eo 
L, with like effect as where a summons is served without the 
■ upon an adult defendant, pursuant to an order for that purpose, 
■nted as prescribed in section four hundred and thirty-eight of this 
tt; except that the time to appear or answer is twenty days after the 
trire of tbe summons, exclusive of the day of service. 
i 474. Except in a case where it is otherwise specially prescribed by > 
1, a guardian, appointed for an infant, as prescribed in this article, ^in 
B not be permitted to receive money or property of the infant, other erty m 
aoodtts and expenses allowed to the guardian by the court, until he ^tbd. 
hen sufficient security, approved by a judge of the court, or a 
r judge, to account for and apply the same, under the direction 
ourt. 

. The security must be a bond to the infant, in such penalty as 3> 
d directs, not less than twice the sum, or the value of the prop- 
36 received, executed by the guardian and at least two sureties 
1 by the judge, and tiled in the office of the clerk. The infant, 
r party to the action, may afterwards apply for an order, 
J a new bond to be given, with an increased penalty ; or the 
t may so direct, of its own motion. 
1 476. The last two sections do not apply to the general guardian of ^ 
t infant, who has been appointed his guu^an ad litem, as prescribed " 
b (fats article; but the court may, at any time, require the general J] 
gnudion to give additional security for the faithful discharge of his gi 
bust, before receiving money or property of the infant, under a judj 
nt or order in the action. 

i 477. A person appointed guardian, as prescribed in this article, for i. 
A inbuit defendant in an action, is not liable for tbe costs of tbe action, ^ 
I specially charged therewith by tbe order of the court, for per- d. 
'sconduct. " 
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COMPLilHT. 



CHAPTER VI. 



PLEADINGS IN COURTS OF RECORD, INCLUDING COU 
CLAIMS. 



—The coNBBcnTiTB plb&dinos is an action. 

— PtlOVIBIONa OKNERALLY AFFUCABLK TO PLBADtNOB. 



Tha eomeautiw pleadings ii 



ARTICLE PIBST. 



CoMPLArar. 



BaoTiOM 478. Firot pleadiric to be comijlaiDt. 

479. Copy complaint, when to be served. 

480. Consequence of fulnre, 
481- Coinplajnt what to contun. 
483. When iutei'lucutoiy and IuibI judgment may be demanded. 

483. Caueea oF action to be Bepara.telj[ stated. 

484. What cauaee of actiim ma,y be joined in the aame complaiat. 
*485. When cause of action deemed single. 
* 486. Wlien allei-native leg-al or equiume judgment may be demuded.. I 

.^_ 8 478. The first pleading, on the part of the plaintiff, is tha ( 

Si"SS"° piSnt. 

plaint. § 479. If a copy of the complaint is not delivered to a defeadi 

^""1™™ ^^ iudQ of the delivery of a copy of the summons to him, either V 
wUMiobe or without the Htate, hia attorney may, at any time within tweobr' 
after the service of the summons is complete, serve npon the pl(r 
attorney a written demand of a copy of the complaint, which a; 
served within twenty days thereafter. The demand may be im 
rated into the notice of appearance. But where the same t 
appears for two or more defendants, only one copy of the ( 
need be served upon him ; and if after service of a copy of tbw 

Slaint npon him, as attorney for a defendant, ho appears for ajf 
efendant, the last defendant must answer the camplaint,mlbin tl 
days after he appears in the action. 

8 480, If the plaintiff's attorney faihi to serve a copy of t 
plaint, as described in the last section, the defendant mi^ I 
the court for a dismissal of the complaint. 

90 -stricken out. 



t 



i 

.1 



s 



I 



-y 



^l^fff /7 <^^cu^ c^^ ^S.JtA^^<^^ f^ 



! 
1 

r i 



t 

» 



[j 



< 

3 



i. 



..-' 



CHAP. Ti.] COMPLAINT. §§ 481-486, 

A ufp « 

§ 481. The complaint must contain : complaint; 

1. The title of the action, specifying the name of the court in which ^^'^"if^ 
it is brought ; if it is brought in the supreme court, the name of the ^ 
c<3iint7, which the plaintiff designates as the place of trial ; and the 
uames of all the parties to the action, plaintiff and defendant. 

2. A plain and concise statement of the facts, constituting each cause 
of action, without unnecessary repetition. 

3. A demand of the judgment to which the plaintiff supposes him- 
^If entitled. 

§482. In an action triable by the court, without a jury, the plaititiff JJJiScutoly 
may, in a proper case, demand an interlocutory judgment, and also a |^n|i <1"ai 
final judgment, distinguishing them clearly. may bo"de- 

§ 483. Where the complaint sets forth two or more causes of action, Q*ug^g**of 
the statement of the facts constituting each cause of action must be notion to 
separate and numbered. ratefy *" 

§ 484. The plaintiff may unite, in the same complaint, two or more ^^*^- 
causes of action, whether they are such as were formerly denominated causes or 
legal or equitable, or both, where they are brought to recover as Se^jo"n^^ 

follows : in the same 

1. Upon contract, express or implied. complaint. 

2. For personal injuries, except libel, slander, criminal conversation, 
or seduction. 

3. For libel or slander. 

4 For injuries to real property. 

5. Real property, in ejectment, with or without damages for the 
withholding thereof. 

6. For injuries to personal property. 

7. Chattels, with or without damages for the taking or detention 
thereof. 

8. Upon claims against a trustee, by virtue of a contract, or by oper- 
ation of law. 

9. Upon claims arbing out of the same transaction, or transactions 
connected with the same subject of action, and not included within one 
of the foregoing subdivisions of this section. 

But it must appear, upon the face of the complaint, that all the 
causes of action, so united, belong to one of the foregoing subdivisions 
of this section ; that they are consistent with each other ; and, except 
ts otherwise prescribed by law, that they affect all the parties to the 
action ; and it must appear, upon the face of the complaint, that they 
do not require different places of trial. 
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ARTICLE SECOND. 



D&MItKSBS. 



Sbctioh 487. Defendant must demur or answer. 

488. When he may demur 
*48a. The last sectiPD qualified. 

490. Demmror to complaint must Epecify grouada of objecttOB. 
*491. Rtile, if too roaoy gromida of objection arespecifiea. 

492. Demurrer to all or part of the complaint ; demurrei 

4S3. Defendant may demur to reply. 

494. When pluntiffmay <lemur to answer. 

49B. Demurrer to countflrclajm, when defendant demands ■ 

Judginent. 
496. Demurrer ta counterclaim must specify grounds of objectioa. ' 
49T. Araeodntenla in cert«ii) CBsea ^ter decision of demurrer. 
4B8. When objection may be taken by answer. 
499. Objection ; wheo deemed w^ve<l. 

t § 487, The only pleading on the part of the defendant ia either s 
demurrer or an answer. 

§ 488. The defendant m&y demur to the complaint, where one « 
more of the following objections thereto appear upon the face thereof. 

1. That the court has not jurisdiction of the person of the defeodut 

2. Tliat the court has not jurisdiction of the subject of the action. 

3. That the plaintiff has not legal capacity to sue. 

4. That there is another action pending between the same 
for the same cause. 

6. That there is a misjoinder of parlies plaintiff. 
■•4*ri_fl. That tliere is a defect of parties, plaintiff or defendant. 

7. That causes of acl^n have been improperly united. 

8. That the complaint does not state facts sufficient to constij 
cause of action. 

Demnrrar § 490. The demurrer must distinctly specify the objections to th« 
""^"miut complaint; otherwise it may be disregarded. An objection, taken 
J under subdivision first, second, fourth or eighth of section four liun- 
dred and eighty-eight of this act, may be stated in the langusifO i>r Iho 
subdivision; an objection, taken under either of the other subdivisious, 
must point out specifically the particular defect relied upon. 
Oemumr § 492- The defendant may demur to the whole complaint, or to one 
nlriDf''[he "^ mo'^ separate causes of action, stated therein. In the latter caae, 
eoinv>«<"; he may answer the causes of action not demurred to. 
i!uu*A™<i 8 ^93- '^^^ defendant may also demur to the reply, or to a separate 
Ktunmt in traverse to, or avoidance of, a defence or counterclaim, conlAined in thfl 
SieteDdant reply, on the ground that it is insulficient in law, upon the face thereof. 
^^^J^"' § 494. The plaintiff may demur to a counterclaim or a defence Coo* 
wh(^u ' ufitiug of new matter, contained in the answer, on the ground tliat it 
injijdimuf i" iasufficieut in law, upon the fa<;e thereof, 

Ki uiinwitr. g 495. The plaintiff may also demur to a counterclaim, upott which 
uunnMr- ^^^ defendant demands an affirmative judgment, where one or oiiin 
eiain. of the follovriug objections thereto, appear on the face of the counter* 
'*-'^- claim: 



I That the coart has not jurifldicUon of the subject thereof, 

I "niat the defendant baa not legal capacity to recover ppon the ^ 

3. That there is another action pending between the same parties, 
fir '.h'^ same rause. 

I. That the coanterclaim is not of the character specified in aectlon 
trr, bnudred and one of this act. 

5. That the counterclaim does not state facte sufficient to conatitute 
1 ckuse cf action. 

S *S6. A demurrer, taken under the last section, must distinctly D 
ipiirifv the objections to the connterclaim ; otberwise it may be diare- d 
lanled. The mode of specifying the objections is the same, a« where ^ 
■ deniLirrer is taken to a complaint. oi 

§497. Upon tbe decision of a demurrer, either at a general or special a 
Wm. or in the court of appeals, tbe court may, in its discretion, allow „ 
the party in fauU to plead anew or amend, upon such terms as are Jjj 
Jasl. If a demurrer to a complaint is allowed, because two or more <i( 
maest of action have been improperly united, the court may, in its 
^vi«tioii, and upon such terms as are just, direct that the action be 
£Tide*l into as many actions, as are necessary for the proper determi- 
ntkvii of tbf> causes of action therein stated. 

g 498. "Where any of the matters enumerated in section four himdred J^ 
■ad eighty-eight of this act as grounds of demurrer, do not appear on i 
tbe Cfcce of the complaint, the objection may be taken by answer. "■ 

S^9. If such an objection is not taken, "either by demurrer oro 
■Bswer, the defendant is deemed to have waived it ; except the objec- J 
tim to the juriadicljon of the court, or the objection that the complunt * 
dM8 not state facte sutficient to constitute a cause of action. 



I 
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i 

J'BOO. The answer of the defendant must contain : 

1, A general or specific denial of each material allegation of tha 
flooplaint controverted by the defendant, or of any knowledge ot in- 
fonnation thereof eutficieut to form a belief. 

2. A fltatement of any new matter constituting a defence or counter- 
claim, it) ordinary and concise langiiagp, wiMmnt repetition. 



ARTICLE THIRD. 



I GOO. Answer ; wbat to contain. 
501. Couotercluini deSned. 

SO!. Rolea respecting the allowance of coanterclajma. 
508. Jadgmenl, when demand and counterclaim are equal oi 
BM. Id. ; for atBrmative relief. 
SOB. Countercltum, when defendant is sued in a repreeentative cApad^> 
S06. Id. ; when plaintifriH an executor or adminietrator, 
107. Defendant may interpoae several defences or (lounterclaiins i mles 

Tclalin^ thereto. 
L Partial defencee. 

I. Wfaeo defendant to demand affirmative judg^nent. 

•510. Effect of improper demand of affirmative juilgment. 
six. When pleadings admit part of pl^utiff's claim lo be just, a< 

be aervud, etc. 
BU. Jodgineiit, where cousterdaira onl; ts iaterpoeed for less than plain* 

tiff 'a claim. 
SIS. Dilatory defences lo be verified. 



506. ANSWER; COUNTERCLAIM. 

§ 501. The counterclaim, Bpecifled in the last soctioii, inii&t tatA 
some way, to diminish or defeat the plaintiff's recovery, and miiat 
one of the following causes of action against the plaintiff, or, in a ]>rea 
case, against the person whom he represents, and in favor of tiie i 
fendant, or of one or more defendants, between whom and the plaintii 
' separate judgment may be had in the action : i 

— 1. A causa of action, arising out of the contract or transacUoD, i 
forth in the complaint as the foundation of the plaintiff's claim, or a 
nected with the subject of the action. 

2. In an action on contract, any other cause of action on contn 
existing at the commencement of the action. 

§ 502. But the counterclaim, specified in subdivision second of I 

■ last section, ia subject to the following rules : 
1. If the action is founded upon a contract, which has been aflsign 

by the party thereto, other than a negotiable promissory note or bill 
exchange, a demand, existing against the party thereto, or an assign 
of the contract, at the time of the assignment thereof, and belong 
to the defendant, in good faith, before notice of the aesi^nnient, mi 
ba allowed as a counterclaim, to the amount of .the plaintiff's demu i 
if it might have been so allowed against the party, or the assignf j 
while the contract belonged to him. 

3. If the action is upon a negotiable promissory note or bill of t 
Lebange, which ha^ been assigned to the plaintiff after it became do^ 
I demand, existing against a person who assigned or transferred it, alt 

■ it became due, must be allowed as a counterclaim, to the amouDE of tl 
L'plaintiff's demand, if it might have been so allowed a^inst ll 
f assignor, while the note or bill belonged to him. 

". If the plaintiff is a trustee for another, or if the action is in ll 

ae of a plaintiff, who has no actual interest in the contract ujn 

which it is founded, a demand against the plaintiff shall not be allow 

as a counterclaim ; but so much of a demand existing against the p< 

son whom he represents, or for whose benefit the action ia brought, 1 

will satisfy the plaintiff's demand, must be allowed as a counterclaii 

if it might have been so allowed in an action brought by the peiM 

beneficially interested. 

fBd^mcni, § 60*3. Where a counterclaim is established, which equals the plaii 

"'id and tiff's demand, the judgment must be in favor of the defendant. Whei 

"tar- it ia lees than the plaintiff's demand, the plaintiff must have jiidgmei 

^MttSor" for the residue only. Where it exceeds the plaintiff's demand, the di 

Kmwnai_ fendant must have judgment for the excess, or so much thereof u I 

due from the plaintiff. Where part of the excess is not due from th 

plaintiff, the judgment does not prejndi^e the defendant's right to n 

cover, from another person, so much thereof oa the judgment does n( 

cancel. 

^ 504. In a cose not specified in the last section, whore a countc: 
' claim is established, which entitles the defendant to an affirmativ 
judgment., demanded in the answer, judgment must b« rendered t 
the defendant accordingly. 

. ^- § 505. In an action against an executor or an administrator. *r olli 

k irtiiD'iK- person sued in a representative capacity, the defendant may wt ton 
i.Asdant ■■ rs b counterclaim, a demand belonging to the decedent, or oUm pen 
FniiTtBiin- whom he represents, where the person so represented would hava be' 
I iuMitV^ entitled to set forth the same, in an action against him, 
L BA^. when g QQti. In an action brought by an executor or admintstnlor, iu bU * 
l£r»>ca* rescutative capacity, a demand against the decedent, beliyn| ' 
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ANSWER; COUNTERCLAIM. 

IJDH of bin deatb, to the defendant, may be eet forth by the dofendaot ""'^'f' 
H ft counterclaim, aa if the action had been brought by the decedent mfotsu- 
in his Ufetime ; and, if a balance ia found to be due to the defendant, '°' 
jnilgmeDl must be rendered therefor against the plaintiiF, in his repre- 
sentative capacity. Execution can be issued upon such a judgment, 
mly in a case where it could be issuect upon a Judgment, in an action 
■<^iust the executor or administrator. 

g 507- A. defendant may set forth, in his answer, as many defencea "otei 
<T counterclaime, or both, as he has, whether they are such as were Iwm 
formerly denominated Jegal or equitable ; but they must not be incon- J^'j 
i^itent with each other. Each defence or counterclaim must be sepa- «uul-_ 
lately stated, and numbered. Dniess it is interposed as an answer to "'"H""! 
the entire complaint, it must distinctly refer to the cause of action 
which it is intended to answer. 

§ 506. A partial defence may be set forth, as prescribed in the last ^o>> 
(Ktion ; but it must be expressly stated to be a-partial defence to the 
entire complaint, or to one or more separate causes of action, tiierein 
set forth. Upon a demurrer thereto, the question is, whether it ia 
ndEaent for that purpose. Matter tending only to mitigate or reduce 
duna^es, in an action to recover for the breach of a promise ta marry, 
ur for a personal injury, or an injury to property, is a partial defence 
within tbe meaning of this section. 

g 509. ■ Wbere the defendant deems himself entitled to an ai&rmative wii 
Judgment against the plaintiff, by reason of a couTt'.erclaim interposed lo i\ 
by him, he must demand the judgment in his answer. j"",' 

*§ 611. Where a part of the plaintiff's elaam, which may be aevere^l ^^ 
from the remainder, is admitted upon the pleadings, the court, upii] 
the plaintiff's motion, may, in its discretion, order that the action In. 
serered ; that a judgment be entered for the plaintiff for the part so ■■ 
admitted; and, rf the plaintiff so electa, that the action be continued, ^ 
with like effect, as to the subsequent proceedings, oa if it had been cr«a, 
cd^n&lly brought for the remainder of the claim, fhe order must pre- 
scribe the time and manner of the plaintiff's election. If the plaintiff 
electa to continue the action, his right to costs upon the judgment is 
the same, as if it was taken in an action brought ouly for that part of 
ttw claim. If the plaintiff does not elect to continue the action, costs 
most be awarded, as upon final judgment in any other case. 

g 512. In an action upon contract, where the complaint demands ^'''^i 
)adgment for a sum of money only, if the defendant, by his answer, "" 
does not deny the plaintiff's claim, but sets up a counterclaim amount- ^ ^__^^_ 
mgU> less than the plaintiff's claim, the plaintiff, upon filing with the jw'Jedibt 
dwk an admiseion of the counterclaim, may take judgment for the p^inf" 
excess, as upon a default for want of an answer. The aamiaaion must omi"- 
bo mode a part of the judgment-roll. 

g Bin. A defence, which does not involve the merits of the action,. Rjw 
■hall not be pleaded, unless it is verified as prescribed in title b 
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Saonoir 514. Reply ; what to contain, 
j 544. Jadgment upon failure to reply. 

516. Cases where the court may require a reply. 

517. Plaintiff may set forth several avoidances in reply. 

8 614. Where the answer contains a counter-clainii the plaintiff^ 
if he does not demur, may reply to the counterclaim. The reply 
must contain a general or specinc denial of each material allegation of 
the counterclaim, controverted by the plaintifif, or of any knowledge 
or information thereof sufficient to form a belief; and it may set forth 
in ordinary and concise language, without repetition, new matter not 
inconsistent with the complaint, constituting a defense to the counter- 
claim. 
up^M^-^ § 515. If the plaintiff fails to reply or demur to the counterclaim, 
ore to the defendant may apply, upon notice, for judgment thereupon ; and, 
"P^y- if the case requires it, a reference may be ordered, or a writ of inquiry 
may be issued, as prescribed in chapter eleventh of this act, where the 
plaintiff applies for judgment. 
SSSre the ^ ^^^' ^^^^ ^^ answer contains new matter, constituting a defense 
court may by way of avoidanco, the court may, in its discretion, on the defend- 
^^^ * ant*s application, direct the plaintiff to reply to the new matter. In 
that case, the reply, and the proceeding upon failure to reply^ are 
subject to the same rules as in the case of a counterclaim. 
mSijMf § ^^^* -^ reply may contain two or more distinct avoidances of the 
SSi MT- same defence or counterclaim ; but they must be separately stated and 
'ita^^' numbered. 
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Proeiaom generi^ly applicable to pleadings. 

. Aj>pli«iU<^ti am! effect of this chapter. 
. Pl<MidjD|^ to be liberally constriiud. 

. Pleailiiig^ to be Bubdcribed : within what time In be served. 
. When drtenJant to serve copy answer on co-defendant, 
. jUle^tion not denied ; when to he deemed true, 

. When jjleailingf must be veiitiedj aiid when verification may bo- 
_ ooiitied. 

md couBtritction of cerlun alleg-ations and denials in verified 
^ plpiuUngs. 

S2S. Verification : how and by whom made. 
62B. Form of affidavit of venfication. 
937. Wtieii verification may be confined to a counterclaim 
S3S. Remedy for defective verification, or wantof verification. 
fiSS. WhendefendantnoteieuBedfrom verifyinganewertocliM'g^of frand. 
S80. Private statute ; how pleaded. 
fiSl. AcCDimt ; bow pleaded. Bill of particulara. 
533. JudnneutB; how pleaded. 
iSa. Coaaitaons precedent ; how pleaded. 
&S4. InBtmineDt for payment of money , how pleaded. 
835. Pleadings in liT^ and slander. 

fiSS. Pleading mitigating circumstanceR, in action for a wning. 
637. Frivolona pleadings ; how dispoeed of. 
538. Sham defences to be stricken ont. 
53!t. Material variances ; how provided for, 
MO, Immaterial varianeeB ; how provided for. 
&4J. What to be deemed a failure of proof. 
MS. Amendments of couree. 

Mil. Amended pleading to be served ; answer thereto. 
544. Supplemental pleadings. 

MS. When apleading may be excepted to ; mode and elTect or excepting. 
M6. Ptr«eedmgs after exception. 
'&47. Determination apon the exception ; costs; when the attorney may b« 
onlerod to pay coata. 

g MB, This chapter preBcribes the form of pleadings in an action, J 

and the rales by which the sufficiency thereof ia determined, except »i 

Mrfaere epecial provision is othervriee made by law. ^ 

gSlO, The allegations of a pleading must be liberally construed, p 

wWi a view to substantial justice between the parties. JS 

§ 520. A pleading must be subscribed by the attorney for the party. »t 

& mpy of each pleading, subsequent to the complaint, must be served 

I'll tb^ af I'liniey for the adverse party, within twenty days after aervice 

r the preceding pleading. ^ 

!|._'ra the judgment may determine the ultimate riglitaof •" 

< defendants, as between themselves, a defendant, who ^ 

I' li a determination, mnst demand it in his auawer, and f< 

□M<i, ni \i-iibt ten days before the trial, serve a <-'opy of his answer upon Z 

the attorney for each of the defendants, to be ufected by the deter- ^| 

The controversy between the defendants aball not delay a 
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PLEADINGS; VERIFICATIOX. 

jiidgnient, to which the pluntiff is entitled ; iiDleaa the court oti 
directs. 

§ 522. Each material allegaUoti of the complaint, not controvi 
'by the answer, and each material allegation of new matter in tha 
8wer, not controverted by the reply, where a reply is required, 
for the purposes of the action, be taken as true. But an allegat 
new matter in the anawer, to which a reply is not required, or ( 
matter in a reply, is t« be deemed controverted by the adverse 
by traverse or avoidance, as the case requires. 

§ 523. Where a pleading ia verified, each subsequent pleadii 
cept a demurrer, or the general answer of an infant by bis f 
. — ad litem, must also be verifieij. But the verification maybe 
TBrin^tioatn a case where it is not otherwise specially prescribed by It 
the party pleading would be privileged from testifying, as i 
concerning an allegation or denial coikfaiiied in the plea£ng. 
ing cannot be used, in a criiuinal prosecution against the 
proof of a fact admitted or alleged therein. 

g 624. The allegations or denials in a veritied pleading must, 
be stated to be made by the party pleading. Unless they 
stated to be made upon the Information and belief of the , 
must be regarded, for all purposes, including a criminal pi 
aa having been made upon the knowledge of the person vei 
pleading. An allegation that the party has not sufficient knt 
or information, to form a belief, with respect to a matter, must, 
same purposes, be regarded as an allegation that the person 
the pleading has not such knowledge or information. 

§ 525. The verification must be made by the affidavit of 1 
or, if there are two or more parties united jn interest, and 

together, by at least one of them, who is acquainted with 

except as follows : 

1. Where the party is a domestic corporation, the verificaUi 
be made by an officer thereof. 

2. Where the people of the State are, or a public officer, 
behalf, is the party, the verification may be made by any 
quainted with the facts. 

3. Where the party is a foreign corporation; or where the 
not within the county where the attorney resides, and capable 
ing the affidavit ; or, if there are two or more parties united in Interest, 
and pleading together, where neither of them, acquainted with thfr 
facte, is within that county, and capable of making the affidavit; 
where the action or defence is founded upon a written iustrnment 
the payment of money only, which ia in the possession of the ageut or 
the attorney ; or where all the material allegations of the pleadlD^«aM 
within the personal knowledge of the agent or the attorney ; in eithu* 
case, the verification may be made by the agent of or the attorney tat 
the party. 

§ 526, The affidavit of verification must be to the effect, that tlitt 
pleading is true to the knowledge of the deponent, except as to tbe 
matters therein stated to be alleged on information and belief, and tbat 
as to those matters he believes it to be true. Where it is made by B. 
person, other than the party, he must set forth, in the affidavit, tiw 
grounds of his belief, as to aU matters not stated upon bis kuowledgfi, 
and tbe reason why it is not nude by the party. 




^H eBNSBAL RULES OF PLEADING. §§ 527-534. 

I $ 537. Where the complaint is not verified, and the answer seta up a wiimi ren- 
^Qt«rctaim, and also a defence by way of denial ur ayoidance, iLe "'""'" 
l£dA*it of veritlcatloa may be made to refer exclusively to the connter- ' 
Aaim. to that case, tlie last three eectiotta are applicable to the alfi-i 
b«it Kod the counterclaim, aa IT the latter was a separate pleading. 
i S SS6. The remedy for a defective verification of a pleading is to Bean 

PMt the aame aa an unvexiiied pleading. Where the copy of a plead- a'ex 

hgia served without a copy of a sufficient verification, in a case where ""o"."*' 
be ftdveree party is entitled to a verified pleading, he may treat it aa "ehuoa- 
LBoUity, provided he gives notice, with due diUgeuce, to the attorney"""- 
tf the advetBe party, that he elects so to do, 

S92D. A defendant is not excused from verifying bis answer toawnendi^ 
(Boipbuat, cbarging him with having confessed or suffered a jndg-no"^^' 
■Mt, or executed a conveyance, aaaignment, or other instrument, or ".'i^j?*™ 
tttBBferred or delivered money, or personal property, with intent to ooti^rM 
Uuder. delay, or defraud his creditors; or with being a party or P''i^fi^"f ' 
iBsoch a transaction by another person, with like intent towards the 
[trir'SiJufi* "f that person ; or with any fraud whatever, affecting a right 
' 'V of another. 

i-ading a private statute, or a right derived therefrom, it Privw* 
'lesignate the statute by its chapter, year of passage andj"^""" 

I __^ .: uie other manner with convenient certainty, without set- 1"'"*!-' 

I liiifluiUi any of the contents thereof. 

' %t8l. It is not necessary for a party to set forth, in a pleading, the ^'' 
'tpsu of an account therein alleged; but in that case, he must deliver to pieMied. 
I ,v — 1__ — pnrty, vnthin ten days aft«r a written demand thereof, ftuJ"-"'-" 
■ (iimt, which, if the pleading is verified, must be verified 
lI, to the effect, that be believes it to be true ; or, if the 
-liinthe personal knowledge of the agent or attorney for 
thf riariy, i>r the party is not within the county where the attorney 
NBOW, or capable of making the affidavit, by the affidavit of the agent 
at attorney. If he fails so to do, he is precluded from giving evidence 
rftbe arcoiint. The court, or a judge authorized to make an order in 
flKuUon. may direct the party to deliver a further account, where the 
aa delivered is defective. The court may, in any caiie, direct a bill 
if Uio particulars of the claim of either party to be delivered to the 
adftrae party. 

iSSS. In pleading a judgment, or other determination, of a court 
m officer of special jurisdiction, it is not neceaaary to state the facts _. 
onferring jurisdiction; but the jadgmeut or determination may be i"'' 
rfited to have been duly given or made. If that allegation ia con- 
taoTCTted, the party pleading must, on the trial, establish the facts 
aaffirriug jurisdiction. 

JUS. In pleading the performance of a condition precedent ii*p^^ 
•entnot, it is not necessary to state the facts constituting performance ; fanv 
hil the party may state, generally, that he, or the person whom he ''''"^' 
W|Msetita, duly performed all the conditions on hia part. If that alle- 
gtlliM is controverted, he must, on the trial, eetabliah performance. 

i (134. Where a cause of action, defence, or counterclaim, ia founded ^/'™1. 
tfm UD inhirument for the payment of money only, the party may set iDDniiif 
mth a copy of the instrument, and state that there is due to him IU,'JJ'''' ■ 
UuiMu, from the adverae party, a specified sum, which he claims. i)icjui< 
Svcb an allegation ia equivalent to setting forth the instrument, accord- 
Ibi; to its le^ effect. 




?g B35-543. 



GENKRAl KULE8 OF PLEADING. 



* 




laiiip^ I 535. It ia not necessary, in an action for libel or slander, fc sta 
ia the complaint, any extrinsic fact., for the purpose of ehowing t. 
application to the plaintiff, of the defamatory matter; but the plai 
tiff may state, generally, that it was published or spoken concernir 
him ; and, if that allegation is controverted, the plaintiff miist esta' 
' lish it on the trial. In such an action, the defendant may prove mi 
gating circumstances, notwithstanding that be ha^ plee4ed or attempt | 
to prove a justification. 

g 536. In an action to recover damages for the breach of a promi 
■ to marry, or for a personal injury, or an injury to property, the defen 
,ant may prove, at the trial, facts, not amounting to a total defem ' 
tending to mitigate or otherwise reduce the plaintiff 'a damagea, if thi 
are set forth in the answer, either with or without one or more defenc- 
to the entire cause of action. A defendant, in default for want of a 
anewer, may, upon a reference or inquiry to ascertain the amount t 
the plaintiff's damages, prove facta of that description. 

§ 537. If a demurrer, answer or reply is frivolous, the party prejn 
' diced thereby, upon a previous notice to the adverse party, of not le^ 
than live days, may apply to the court or to a judge of the coiirt fq 
judgment thereupon, and judgment may be given accordingly. If tb 
application is denied, an appeal cannot be taken from the determine 
tion ; and the issue of law, arising upon the demurrer, must bo triej 
at the proper term. i 

§ 538. A sham answer or a sham defence may be stricken out by thi 

court, upon motion, and upon such terms as the court deems just. 

■uwrui § ^^^' ^ variance, between an allegation in a pleading and tin 

vttrinaocai proof, is not material, unless it has actually misled the adverse party 

viuaJtor. ^ ^^ prejudice, in maintaining his action or defence, upon the merit* 

If a party insists that he has been misted, that fact, and the partien 

lars in which he has been misled, must be proved to the satisfactioa .4 

the court. Thereupon the court may, in ils discretion, order the pl«a4 

ing to be amended, upon such terms as it deems just. 

§ 640. Where the variance is not material, as prescribed in tlie IajMI 
section, the court may direct the fact to be found according to the 01* 
dence, or may order an immediate amendment, without cost«. 

§ 541. Where, however, the allegation to which the proof is directei^ 
ia unproved, not iu some particular or particulars oidy, but in il« enti ' 
Bcope and meaidng, it ia not a case of variance, within the last t^ 
sections, but a failure of proof. 

§ 542. Within twenty days after a pleading, or the 
murrer thereto, is served, or at any time before the peii 
ing it expires, the pleading may be once amended li> 
course, without costs, and without prejudice to the proi-. ■ 
bad. But if it is made to appear to the court, that tin 
amended for the purpose of delay, and that the adve 
thereby lose the benefit of a term, for which tlie cause 
noticed, tlie amended pleading may be stricken out, or the nlvadi 
may be restored to its original form, and such terms imp* "" 
court deems just. 

§ 543. Where a pleading is amended, as prescribed in 
tion, a copy thereof must be served upon the attorney for 
party, A. failure to demur to, or answer the amended pleai 
twenty days thereafter, has the same effect as s lUce faiinn 
to, or answer the oriiiinal pleading. 
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CE^P- VI.] PLEADINGS; AMENDMENTS. §§ 539-M5. 

• TITLKS. 

§ 544. Upon the application of either party, the court may, and, in Suppie- 
a proper case, must, upon such terms as are just, permit him to make piSSdingi. 
a supplemental complaint, answer or reply, alleging material facts 
which occurred after his former pleading, or of which he was ignorant 
when it was made ; including the judgment or decree of a competent 
court, rendered after the commencement of the action, determining the 
matters in controversy, or a part thereof. The party may apply for 
leave to make a supplemental pleading, either in addition to, or in place 
of, the former pleading. In the former event, if the application is | 

granted, a provisional remedy, or other proceeding already taken in ^ 

the action is not affected by the supplemental pleading ; but the right 
of the adverse party to have it vacated or set aside, depends upon the 
case presented by the original and supplemental pleadings. 

§ 545. Irrelevant, redundant, or scandalous matter contained in a when a 
pleading, may. be siaricken out upon the motion of a person aggrieved jJl^bJ*^. 
thereby. Where scandalous matter is thus stricken out, the attorney, ceptedto:' 
whose name is subscribed to the pleading, may be directed to pay the Si^tor^. 
costs of the motion, and his failure to pay them may be punished as a oepting. 
contempt of the court. 

§ 546. Where one or more denials pr allegations,containedin a plead- Proceed, 
ing are so indefinite or uncertain that the precise meaning or application '^J^^SoL 
thereof, is not apparent, the court may require the pleading to be made 
definite and certiun by amendment. 
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TITLE 1. 
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CHAPTER VII. 

GENEBAL PBOVISIONAL BEMEDIES IN AN ACTION. 
TITLE I. — ^Arrest, pending the action, and proceedings thef 

UPON. 

TITLE II.— Injunction. 

TITLE III. — ^Attachment op property. 

TITLE IV. — Other provisional remedies ; general and misceli 

NBOUS provisions. 

TITLE I. 
Arresty pending the acUanf and proceedings thereupon, 

Abiiolb 1. Cases where an order of arrest may be granted, and persons liable 

arrest. 

2. Ghranting, executing, and vacating or modifying the order of arrest. 
8. Discharging the defendant upon bail or deposit ; justification of t 

bail and disposition of the deposit. 
4. Charging and discharging bail. 

ABTICLE FIBST. 

ClSBS WHXBII AK OrDKB OF AbRBST MAY BB aBA>'TBD, AND PbBSONS LIABLB TO 

Abbbst. 

SEOnoir 548. No person to be arrested in civil proceedingB, without an exx)r( 

statutory provision. 

549. When the right to arrest depends upon the natui'e of the action. 

550. When the right to arrest depends partly upon extrinsic factft. 

551. Order, when and where granted ; when of right, and when disa 

tionary. 

552. Foi-eign judgment not to alTect nght to aiTest. 

553. Women not to be arrested, except, etc. 

554. Idiot, lunatic, or infant under fourteen, not to be arrested. Discharg 

555. Persons sued in a rjipresentative capacity, not to be an-ested. 

'tA< •• T' § 548. A person shall not be arrested in a civil action, or special pi 

> w/ ^ ceeding, except as prescribed by statute. The writ of ne exeat is herel 

abolished. 
When the § 549. A defendant may be arrested in an action, as prescribed 
[jj^t^e- this title, where the action is brought for either of the following cause 
^ndsapon J, Xo recover a fine or penalty. 

of uie "* 2. To recover damages for a personal injury ; an injury to proper^ 

aoHon. including the wronjml taking, detention, or conversion of perm 

lyioperty; breach of a promise to marry; misconduct or nwlect! 

cMcBf or in a profesBional employment; fraud; or deceiL Bat ti 
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fobdivision does not apply to a claim for damages in an action to 
NOiver a chattel. 

3. To recover money, funda, credits, or property, held or owned by 
tke Btate, or beld or owned, officially or otherwise, for or in behalf of 
apnbUc or governmental interest, by a municipal or other public cor- 
pantloD, Ixiard, officer, custodian, agency, or agent, of the State, or of 
K tity, county, town, village, or other division, BnbdiviBion, department, 
or portion of the State, which the defendant has, without right, 
oblUQed, received, converted, or disposed of; or to recover damages 
fat ao obtaining, receiving, paying, converting, or disposing of the same. 
§ S60. A defendant may also be arrested as prescribed in this title, 
in either of the following coses : 

1. In an action to recover a chattel, when the chattel, or a part ther«- 
of, has been concealed, removed, or disposed of, so that it cannot be 
found or taken by the sheriff, and with intent that it should not be so 
found or taken, or to deprive the plaintiff of the benefit thereof. 

2. In an action upon contract, express or implied, other than a prom- 
is* to marry ; when the defendant has been guilty of a fraud in con- 
tncting or incurring the liability ; or has, since the making of the con- 
tract, or in contemplation of making the same, removed or disposed of 
his property with intent to defraud bis creditors ; or is about to remove 
«r depose of the same, with like intent. 

3. In an action to recover for money received, or to recover property, 
01 damages for the conversion or misapplication of property, where the 
money was received, or the property was embezzled, or fraudulently mifl- 
Applied, by a public officer, or by an attorney, solicitor or counselor, or by 
an officer or agent of a corporation or banking association, in the course 
of his employment, or by a factor, agent, broker or other person in a 
fiduciary capacity. But this subdivision does not apply to an action to 
ncm-er a chattel. 

4. In an action wherein the judgment demanded requires the per- 
Tormance of an act, tho neglect or refusal to perform which would be 
pQiibhable by the court as a contempt, where the defendant is not a 
Keident of the State, or, being a resident, is about to depart therefrom, 
by reason of which non-residence or departure there is danger that a 
judgment or an order requiring the performance of the act wUI be ren- 
dered ineffectual. 

i! 551. In a case specitied in subdivision fourth of the last section, the 
order of tirrest can be granted only by the court ; is always in its dis- 
cretion ; and may be granted or served, either before or after final 
judgment, unless an appeal from the judgment is pending, upon which 
■(curity has been given, sufficient to stay the execution thereof. In 
either of the other cases specified in the last two sections, the order 
I <annot be served after final judgment; but it may be granted, where 
* proper case therefor is presented, at any time before iinal judgment. 

S 552. The recovery of judgment in a court, not of the State, for the 
naie muse of action ; or, where the action is founded upon fraud or 
deceit, for the price or value of the property obtained thereby; does 
but affect the right of the plaintiff to arrest the defendant, as prescribed 
in thix title. 

§ &53. A woman cannot be arrested, as prescribed in this title, except 
in a caae where tho order can be granted only by the court ; or where 
it appears that the action is to recover damages for a wilful injury ti> 
jieRon, character or property. 

~ ^ &M. A lunatic, an idiot or an infant under the age of fourteen 
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years, if arrested, may be discharged from arrest as a privileged persoa 
in the discretion of the court. The application for his discharge may 
be made, in his behalf, by a, relative, or by any other pereon whom the 
court or judge permits to represent him, for the purpose. 

§ G65. A person prosecuted in a representative capacity, as heir, 
executor, adininiatrator, legatee, devisee, next of kin, assignee, or tme* 
tee, cannot be arrested, as prescribed in this title, except for his per- 
sonal act. 

ARTICLE SECOND. 
Gbabtwu, BTBcrraro, asd vacatwo oe MODiFTrao thk Ohdkb ov AaBBor. 
Section 066. Order required for arreat j how granted. 
657. Proof necessary to procare order. 

&68. When order may be groDted; effect of compUiot Bubeequcntl]' made. 
&B9. Security. upoD order of sjTeat made bj s.judg«. 
660, ,Id. ; upon order of arreat granted by the court. 
SHI. Cont«ntB of the order ; to whom direct«d; when to be executed. 
662. Copies of papers to be delivered to defendant ; ori^naia (o be filed. 
563, Arreat ; how made. 
664. General provision as to privilege from arrest ; discharge of privileged 

person. 
66R. Privilege of otficera of coorts. 

6B0. Defeddant arrested to have twenty days to angwer. 
6tt7. When application to be made to vacate order of arrest, etc, 
568. How and to whom application must be made; oppoeingit by new proolk. 
*fi69, *570. Queations of fact arising on the motion. 
*571. When prior motion not to prejudice subsequent motion. 
672. Supersedeas, unless defendant is charged in execution, etc. 

§ 566. An order for the arrest of the defendant, except as otherwiae 
prescribed in section five hundred and fifty-one of this act, must be 
obtained from a judge of the court in which the action is brought, or 
from any county judge. 

§ 557. The order may be granted, where it appears by the affidavit 
of the plaintiff or of any other person, that a sufficient cause of action 
exists, and that the case is one of those mentioned in the lust preced- 
ing article. The affidavit may also contain any statement tending to 
determine the amount of bail to be required. 

§ 558. Subject to the provisions of the last preceding article, the 
order may be granted at any time, after the commencemeni of the 
action. It may also be granted, to accompany the summons ; but at any 
time after the filing or service of the complaint, thj)^ order oT anesb 
must be vacated on motion, if the complaint shows Uiat uifl case ts uoL 
one of those mentioned in sections live hundred uiid forty-nine or five 
hundred and fifty of this act. 

§ 559. Except where the action is brought for a cause specified la 
subdivision third of section five hundred and forty-uine of this act, or 
in a case where it is specially prescribed by law that security may bo 
dispensed with, or the security to be given is specially regulated by 
law, the judge, before he grants the ower, must require a written mi- 
dertaUng, on the part of the plaintiff, with or without sureties, to the 
effect, that, if the defendant recovers judgment, the plaintiff' will p«y 
all costs which may be awarded to the defoDdant, and dU damagcc 
which he may sustain by reason of the arrest, not exceeding thu ftiun 
specified in the undertaking, which must be at least one hundred dollan.. 

§ StSO. Where the order can be granted only by the court, an under- 
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takiaK on the part of tbc plaintiff may be <liq>eiised with. If It is re- „ 
qoired, ite form, and the security to be given tliereupon, muBt be such g 
at tlw coort prescribes, 

S aei. 'I'ho order muftt be subscribed by the plaintiff's attorney, and, o 
cicept wbere it ia grauted b^ the court, by the judge. It may be la 
duvct«d, witlier to the sheriff of a parlJCTilar roimty, or, generally, to 
il» sheriff of any ooiiaty. It must require the sheriff forthwith to 
nrtevt the defeuduut, if he is found within his county ; to hold bitu to 
hidl iu a specified sum ; and to return the order, with his proceediugs 
thitn! under, as preacribed by law. The plaintiff's attorney may, at his 
■ipiiuu, by an indorsement upon the order, or, where it was granted by 
ihe cciurt, upon the copy thereof, delivered to the sheriff, Jix a time 
within wbich the defendant must be arrested. Iu that caee, he cannot 
be orrcslfd afterward under the same order. 

g S83. The order of arrest, or, where it was granted by the court, a 

certilied copy thereof, subscribed by the plaintiff's attorney ; and in 

ritber case* the papers upon which the order was granted ; must be 

deUver«d to the sheriff, who, upon arresting the defendant, must deliver 

\o him a copy .thereof. The papers upon which the order was granted, 

mnit be iiled, with the order of arrest, or a certified copy thereof, at 

'.?!■? tini'? jrescribed for filing the same, in seclions five, hundred and 

. i-ii and five hundred and ninety of this act. 

. jiheritf must execute the order by arresting the defend- 

- found within his county, and keeping him in custody, 

. ii;ed by law. 

5* '■''■ I. This title does not abridge or affect a privilege from arrest given 

by Uw, or a right of action for a breacti thereof. A privileged person 

it entitled to be discharged from arrest, where other provision is not 

made therefor by law; by the court, or a judge thereof; or by the 

eounly ju<lge of the county, or a judge of a. superior city court of the city 

•Here the arrest was made. The order must be made, upon proof hy 

afidsTit, of the facts entitling the applicant to the discharge ; and the 

wiwt atiil discharge are not a bar to a new arrest, after the privilege has 

teaiwd. The court or judge may make the order without notice, or may 

rerrtiire notice to be given to the sheriff, or to the plaintiff, or to both. 

J ,V^. \ti officer of a court of record, appointed or elected pursuant 

■ ' .. ' Tivileged from arrest, during the actual sitting, which he is 

attend, of a term of the court of which he is an officer, and 

t'lit an attorney or counsellor is not thus privileged, unless 

■ y.^i in a cause, to be heard at tliat term. 
J r">;. Mxcept where an order of arrest can be granted only by the 

tourt, a ilefendant, arrested before answer, has twenty days after the 

nr»i, in which to answer the complaint; and judgment must b« J.^i'^JJ."' 

EtftT«d accordingly. 

^ BS7. Except where an order of arrest can be granted only by the ^"uonl* 
fsurt, a defendant, arrested as prescribed in this title, may, at any be mvla t» 
fene befftre final judgment, or, if he was arrested within twenty days JJS^f ,,. 
'-■■■"- *'' '■' judgment, at any time within twenty days after the arrest, rMUMc. 

■ ite the order of arrest; or to reduce the amount of bail ; 
-'■ the security given by the plaintiff; or for one or more of 

iif relief, together, or in the alternative. In a case where 

' urrest can be granted only by the court, a like application 

('. at any time within twenty days after the arrest ; and ao 

' > increase tlie security given by the plaintiff, may be made 

iti.iiv in: lieforo final judgment. 
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TITLE 1. 

How and 
to whom 
motion 
mnstbe 
made ; op- 
posing it 
hjnew 
proofk. 



Snpene- 
deas.im- 
less de- 
fondant is 
ohaiged 
In execa- 
tion, etc. 



§ 568. An application, specified in the last section, may be foiiuded 
only upon the papers upon which the order was granted ; in which 
case, it must be made to the court, or, if the order was granted by a 
judge out of court, to the same judge, in court or out of court, and 
with or without notice, as he deems proper, and the application must 
be heard upon those papers only. Or it may be founded upon proof, 
by affidavit, on the part of the defendant ; in which case, it must be 
made to the court, or, if the order was granted by a judge, out of court, 
to any judge of the court, upon notice ; and it may be opposed by new 
proof, by ididavit, on the part of the plaintifif, tending to sustain any 
ground of arrest recited in the order, and no other, unless the defend- 
ant relies upon a discharge in bankruptcy, or upon a discharge or ex- 
oneration, granted in insolvent proceeding ; in which case, the plain- 
tifif may show any matter in avoidance thereof, which he might show 
upon the trial. 

§ 572. Except in a case where an order of arrest can be granted only 
by the court, if the defendant is in actual custody, by virtue of an 
order of arrest in the action, and the plaintifif neglects to enter judg- 
ment in the action, within one mouth after it is in his power to do so ; 
or neglects to issue execution against the person ' of the defendant, 
within three months after the entry of judgment ; the defendant must, 
on his application, made upon notice to the plaintifif, be discharged 
from custody, by the court in which the action was commenced, or by 
a judge thereof, within the county where the defendant is in custody ; 
unless reasonable cause is shown why the application should not be 
granted. A defendant discharged as prescribed in this section shall 
not be arrested upon an execution issued upon a judgment in the 
action. 



ARTICLE THIRD. 

■ 

DiscHABonro thb DsFsirDAirr upon Bail or Drposit; Justificatiok of thb Bail 

AND DlSPOSITIOir OF TUB DkPOSIT. ' 



Ssonoir 573. 
574. 
575. 
576. 
577. 
578. 
579. 
580. 
581. 
582. 
583. 
584. 
585. 
586. 
587. 
588. 
.589. 
590. 



Defendant to be discharged on bail or deposit. 

'When defendant may elect to give bail, etc., or bond for liberties. 

Undertaking of the bail ; what to contain. 

Examination of persons offered as bail. 

Filing, etc., of papers ; plaintiff's acceptance or rejection of balL 

Notice of justification ; new undertaking, if other bul is g^ven. 

Qualifications of bail. 

Justification of bail. 

Allowance of bail. 

Deposit of money with sheriff. 

Payment of deposit into court by sheriff. 

Substituting^ bail for deposit. 

How deposit disposed of. 

When deposit to be paid to a thii"d person. 

Shenff, when liable as bail ; his discrharge from liability. 

Pi-oceedings on judgment against shenff 

Bail liable to sheriff. 

Filing papera if bail not given. 



Defendant § 573. The defendant, at any time before he is in contempt, w)ier« 
charged on *^® Order Can be granted only by the court, or, in any other case, h^ 
bail or do- any time before execution against his person, must be discharged f^u* 
'^ ^ arrest, either upon giving bail, or upon depositing the sum Bpecified id 
the order of arrest. The defendant may give bail, or make t£e dftpoeiti 
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[.tmnwiliaUiljr upon his arrest, at any hour of the day or night ; and he 
[nrotf tiavu reasoaalile opportunity to see''' for and to procure bail, before 
being cotDtoitted to mil. 

S 574. Where the defendant is actually confined in the jail, by virtue 
«1 on oMor of arrest, and final or interlocutory judgment bos been 
nodered imainst him in the action, but an execution against bis person 
I bu Dot boon issued, he may elect, either to give a bond for the liberties 
Idf die jail, or to give bail or make a deposit, as prescribed in this 
fnticle. 

§ 575. The defendant may give bail, by delivering to the sheriff a 
•riUeo tindertaking, in the sum specified in the order of arrest, exe- 
Mted by two or more sufficient bail, stating their places of residence 
ud occupations, to the following effect : 
1. If the order of arrest could be granted only by the court, that the 
I. defmdant will obey the direction of court, or of an appellate court, 
j eontained in an order or a judgment, requiring him to perform the act 
j ^wdfied in the order ; or, in default of Ma so doing, that he will, at all 
I fames, render himself amenable to proceedings to punish him for the 
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i. If the action is to recover a chattel, that the defendant will 
deHver it to the plaintiff, if delivery thereof is adjudged in the action, 
ntd will pay any sum recovered against him in the action. 

8. In any other case, that the defendant will, at all times, render 
fainuelf amenable to any mandate, which may be issued to enforce a 
fbat judgment against Mm in the action. 

676. The officer, taking the acknowledgment of the undertaking, Eiambuk. 
Binst, if the sheriff so requires, examine under oath, to a reasonable ^^^r?"' 
extent, the persons offering to become bail, concerning their property ftrcd m 
and their circumstances. The examination must be reduced to writing, """' 
nbecribed by the bail, and annexed to the undertaking. 

B 577. Within threp days after bail is given, the sheriff must file rUing, 
*ith the clerk, the order of arrest, with his return thereon indorsed ; ^^^' 
fte papers upon which the order of arrest was granted ; and the under- '''''''4^', 
taking of the bail. Within the same time, he must deliver to the orro^uai 
plaintiff's attorney, copies, certified by him, of the order of arrest, ""*"- 
ftam, and undertaking. The plaintiff's attorney, vrithin ten days 
Itereafter, must serve upon the aheriff a notice that he does not accept 
tile bail ; otherwise he is deemed to have accepted them, and the 
Aeriff is exonerated from liability. Where an order of arrest, directing 
Iks ureet of two or more defendants, has been executed as to some, but 
jiDt as to all of them, the sheriff may file a copy of the order of arrest, 
"lalead of the original. 

§ 578. Within ten days after the receipt of the notice, the sheriff or 
fte defendant may serve upon the plaintiff's attorney, notice of the 
JBBtifictttioii of the same or other bail, specifying the place of residence 
■od occupation of each of the latter, before a judge of the court, or a 
^nty judge, at a specified time and place; the time to be not less 
»tta five nor more than ten days thereafter, and the place to be within 
^e county where one of the bail resides, or where the defendant was 
*Tested. If other bail are given, a new undertaking must be executed, 
at '—"bribed in section five hundred and seventy-five of this act. 

•So in Uie orlsinal. 
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wtf-oeren vif tbis act; or that it was not isBoed in sufficient time to 

mt the sheriiT to serve it ; or that a direction was given, or other 

ludident or collusive means were used, by the plaintiff or hia attorney, 

iwwut the service thereof. 

fWI. If the defendant in the original action, after his discharge 

a Wil, Ls imprisoned, either within or without the 8tate, upon a 

Hum] charge, or a conviction of a criminal offence, the court, iu 

idaa action against the bail is pending, may, before tlie expiration 

tie time to answer, and upon notice to uie adverse party, make such 

Older for the relief of the bail, as justice requires. 

0D1. Except in an action to recover a chattel, the bail must be 

unted where either of the following event* occurs, before the expi- 

m of the time to answer in an action against them : 

, Thft death of the original defendant. 

, Hia legai discharge from the obligation to render himself amen- 

1 Id the process, direction, or proceedings, with respect to which 

undertaking of the bail was made. 

, Eur surrender to the sheriff of the county where he was arrested, 

VMcribed in this article. 

riwfO either event occurs, after the commencement of the action 

iait the bail, the court may, in its discretion, impose the payment 

b* plaintiff's costs and expenses, incurred after the return of the 

tntioa against the person, as a condition of allowing the exonera- 

I. Anduie court may, by an order, mads upon notice to the adverse 

if, grant such further time as it deeme just, after answer, for the 

■Doer of the original defendant. In that case, his surrender, within 

Sme so giantetC has the same effect, as if it had been made before 
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TITLE n. 
Injunction. 



^aeating' or modifying an injunction order. 



ARTICLE FIRST. 



I 



Id.; when the rig'ht thereto depends upon eilrinaic facts. 
RaatriclinnB upon injunctions to reBti-ain State officers. 
Tty whom icjiinclioii granted in other cases. 
Proof necefeary to procure injonctiou. 
At what time the onler may be granted. 
609. Whea notice required or not required. Iigunction pending m appli- 



Onler m 



it recite grounds ; 



;e of order- 



'"' '■'•'' lNJU^XTION. ^CEJ 



, . I »• » ' 



'.J *Wn? Tlio writ of injunction has been aboii5b**d. A t^nii'TTJ 
r»»" li"!! limy ho ^^ranted by order, as prescribed ir. thif- am ir. 
' •• •.; *lo:f. Whoro it appears, from the compiair."^ tiia* I'u- :l 

•". .' 'li iii.iniln, tiiitt is ontiled to a judgment a£-&aii«M ibf 'kfe 

* • i'«iMihiiii^ (ho oommit^siou or continuance of &t: Kri. T.b«r '-osiE 

^.'V. -••.." '" ""•'*»niiiiu'«» of which, during the pendenry of "Liie actioi;. 

^ .#•• l'Mi«hiiM hijurv (i» tho phiintiff, an injunction ordeT ixilt "ih crai 

'.'j.'.V.Vj.I'' ••■"'• 'till It. 'hio c:iM\ provided for in this secTic-i-. if de?cri'tK'd 
, , .,!..• .1 III I, ,1., „ ,..,.„» \>hiMv !hi» ritfht to an injunction drT^riidf- ut'Ol ihf 

li <JOl. In o\!hi»v of tho following cases, an i::;:ir.''Taoi. nrdei m 
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^ I,, 111., .ii ho ^uin!o*i in \\\\ lUMion: 

f ViVi'i.'?."" * Whoio it appoani, by affidavit, that the drffT»dxiiii. duri 

#•*' ' ■ I'iMhh'uiv of !ho ju'tion, is doing, or procuring. :r 5-fif*rinr Tf b 

«'i lhio:i!ou>, ov is alvut to do, or to procure, cr sz3?z rr- bf di 

lit I. ui Molatiou of !ho p:;i:r.:itf's rights. res^•^:Ti•::.g Tii* snbiec* 

H« liiMi. and (o'.ulir.i; :o TV!".doT the jud^-men^'ir.r^eVT.UL... ai. ii.^i 

I'l \\\:\\ Iv 4;r.iv.::\i :o !>:>:rAi!i him therefr::r.. 

- \\ hoiv i! .ivvocirs. bv ;\!!:.iavi:, tha: :hf LxZrZi^izr-.. diir: 

n| hl> |"VOl«»*l!\ . \\ • '*' ••■•-•• " •• ' ^ •%•;•• ' •''-J w.';:-— ^ c^ ^^ ^.,.^.-- 
liliiX i»i» lil .i\;';*.' '* ••..•<•- •*•*.■• -ks-* v-s* " •■i-|-»i — I r* 
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AETICLE SECOND. 



RHeeoritv, on Blaying pro 
U. 1 after trial, Hud bef 
Id.; after judgineat. 
Honey d^nsited may he paid 
Undertaking to be ciuictlled tberuupon. 
Security, on staying nroceedinga after verdict, in 
Id. i dunages to iuclade w&ate. 
via. Deposit may be dispensed with. 
619. Undertaking and deporat ; when dispensed with. 

HBecority io other caaea, 
Specidl caaee excepted. 
when nndertaking deemed forfeited. 
Daniagea ; how ascertained. 
XtajSBgQs BQst^ned by a third person. 
Albion on the undertaking. 
a injunction order ehall not be granted, to etay the trial of ^' 
Ketioii, in which the complaint demands judgment for a sum of 1.1 
my only, ttft«r issue has been joined therein, iinleBS the party apply- [J 
tterefur gives an undertaking: t'O the party enjoined, with sufficient ro 
^M, to the effect, that he wiU pay to the party enjoined, or his 
naeutative, all damages and coate, which may be recovered by him 
Bke ftetiou stayed by the injunction, not exceeding a sum, specified 
^ undertaking; and, also, all (images and coats that mny be 
tided to him, in the action in which the injunction order is granted. 
IS1& An injunction order shall not be granted, to stay proceedings i< 
in actiiMi epecitied in the last section, after verdict, report, or decis- ", 
Aud before tinal judgment thereupon, unless a sum of money, J" 
utent to cocer the sum awarded by the verdict, report, or decisiou, 
[ the coeta of the action, is first paid, by the party applying for the 
motion into the court, in which his action is commenced, or an un- 
tftkiag for the payment thereof, with interest, is given, as prescribed 
Ilia article. 

, 813. An injunction order shall not be granted, to stay proceedings i< 
oa judgment for a sum of money, unless the following requisites '° 
mnnpliea with, by the party applying therefor : 
iTh«futl amount of the judgmeut, includitig interest and costs, 
A bv pRid by him, into the court in which his action is commenced ; 
in Quaertaking in lieu thereof must be given, as prescribed in this 
Ids. 

I, ifc must also give an undertaking, with sufficient sureties, to pay 
tbe party enjoined, all damages and coats, which may be awarded 
Un by the court, in the action in which the injunction order is 
Mod ; not exceeding a sum, specified in the undertaking. 
|ttl4. Money paid into raiirt, as prescribed in the laat two sections, Huncrdi, 
f be paid over, by the direcUon of the court, to the party whose pro- ^ ■ 
OingM are stayed, upon his giving an undertaking to the people of i"^ 
i State, with sufficient sureties, in a sum fixed by the court, to pay 
• BMaey and interest, or any part thereof, as directed in the order or 
igm«ut of the court. 

"MS. Where money so paid into court has been paid over to the 
Ijr whose proceediiiga are stayed, if the final decision of the action, ■■ 
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in which the injunction order is grantei], ia against the party obtu 

1. it, the court must give such directions, as justice requires, with rei 

to cancelling the undertaking given by the successful party; ma 

perpetual the ii^Tinction staying collection of the judgment ; an< 

quiring the judgment to be discharged of rewrd. 

in § 618. An injunction order shall not be granted, to stay proceec 

in an action of ejectment, or for dower, after verdict, report or deci 

uulesa the party applying therefor gives an under takine;, witli euffi 

! sureties, to pay to the party enjoined, or his representative, all dam 

' and costs, not exceeding a sum specified in the undertaking, v 

may be awarded to him, in the action wherein the injuncUon 

granted. 

§ 617. Where an undertaking is ^ven, as prescribed in the las! 
tion, the damages to be paid, upon the vacating of the injunction o 
or the decision of the action against the party obtaining it, include 
only the reasonable rents and profits of the real property, recovere 
the verdict, report, or decision, but all waste committed npon the ] 
erty, after the granting of the injunction. 

§ 018. In a case, where money is required by the foregoing sec 
of this article, to be paid into court, the court or judge may diep 
with the payment, and may require the party to give, in lieu the 
an undertaking, with two or more sureties, to pay the sum Bpeci 
with interest, as directed by the court. If an undertaking is requ 
in addition to the deposit, both undertakings may be contained ii 
same instrument, at the election of the party applying for the inj tine 

§ 619. The foregoing sections of this article do not apply to a 
where an injunction order is applied for, to stay proceedings in am 
action, on the ground that a judgment, verdict, report, or dec 
therein was obtained by actual fraud. In that case, the court or ji 
granting the injunction order may dispense with the deposit of nui 
or the execution of an undertaking, except as prescribed ia the 
section. 

§ 620, Where special provision is not otherwise made by law fo; 
security to be given upon an injunction order, the party appl 
therefor must give an underfiaking, executed by him or by one or i 
sureties, as the court or judge directs, to the effect, that the plal 
will pay to the party enjoined, such damages, not exceeding a i 
^cined in the undertaking, as he may sustain by rea^n of the iuj 
tion, if the court finally decides that the plaintiff wa« not ent 
thereto. 

§ 621. The foregoing provisions of this article do not affect any 
cial statutory provision, whereby security upon granting an injnn 
order may be dispensed with, in a particular case, or the security I 
given in a particular case is otherwise regulated. 

§ 623. The damages, sustaitied by reasoTi of an injunction, ma 
'' ascertained and determined by the court, or by a referee, appoints 
the court, or by a writ of inquiry or otherwise as the court shall di 
and the decision of the court thereupon, or an order confirming 
report of the referee, is conclusive, as to the amount of those dami 
upon ail the persons who have executed the undertaking, nnlew 
reversed upon appeal. The court may in its discretion, direetjlj^ 
sureties have notice of the hearing, or of an appeal, and taaj 
the time and manner of giving them notice. j 

S 634, Whore the defendant enjoined was an officer of a « 
or joint stock association, or a bailee, agent trustee, or oth«q 
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itin of another, and the damages enstained by him, are less tlian the ' ' 
luin specified in the undertaking, the court or the referee may also ,,e4aD. 
Nfttnteiy ascertain and determine the damages eiistained, by reason 
(f the injanction, by the corporation, aesociation, or person, whom the 
Aefendaut represents, to an amount not exceeding the snrphis of the 
■ici Bpeciliea in thei undertaking ; and those damages may be recov- 
(led m a separate action, brought as prescribed in the next section. 

§ OSfi. Where the damages have been ascertained by the decision of Action on 
tbe court, or the confirmation of a referee's report, as prescribed in the iSti^!"^ 
lut two sections, any person, entitled to the benefit of an undertaking, 
cucatod pursuant t« the provisions of this title, may bring an action 
teeon, without further leave of the court. 
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. Application la vacate of modify, without notice. 

' 687. III. ; apon notice. 

' "".. Wh«n prior motion not to prejudice subsequent appLcfttion. 
. New undertaking may be retiuired. ■ 
. I. VeriSed answer to have the effect only of an affidavit. 
Bl. When merits of action may be Utig-ated. 
"*. When merits not to be litigated. 

. Bxtrinaic qaestiona of fact to be determined. 
*681- Proof upon questions of fact. 

j 626. Where the injunction order was granted vrithout notice, the appUJ 
I ptity enjoined may apply, upon the papers upon which it was granted, ,» " 
I nt an order vacating or modifying the injunction order, ^itch an ^'. 

aHcation may be made, without notice, to the judge who granted the at, 
!r, or who held the term of the court where it was granted ; or to 
tiut i;-?tii'tu\ term of the court, it cannot be made mthout notice, to 
r term, unless the applicant piwiuces proof, by affida- 

I I'ason of the absence or other disability of the judge who 
iMder, the application cannot be made to him ; and that 

will be exposed to great injury, by the delay required for 
n uponnotice. The affidavit must be tiled with the clerk ; 
litueof, and of the order vacating or modifying the iojiinc- 
iiiLst be served upon the plaintiff's attorney, before that 

.,..-.. ; -. L-U'ect. 

I SUaJ- Whore the injunction order was granted upon notice, the [^'J 

I Ht^ enjoined may also apply, upon notice, to the judge who granted 

^ ftr«r »n 'be court, at a terra where a contested motion in the action 

- - ' . ' rl, for an order, vacating or modifying the injunction order, 

liration may be founded upon the papers upon which the 

II granted; or upon proof, by affidavit, ou the part of the 
r both. Where it is founded upon proof on the part of 
.r, it may be opposed by new proof, by affidavit, on the 
kiititiS', tending to sustain the iTijunctiou. 

■ ^Tanting or denial of an application, made as prescribed ^ 
I lion, founded only upon the papers upon xvhich the in- tn 
■I- was granted, does not prejudice a subsequent applica- 1',| 
ly made, founded upon proof, by adidavlt, on the part of ») 
'. And the granting or denial of either application does "' 

• SiHcken oal. 
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'^^^'^''^^^^^ not prejxidiciB a subsequent application, seasonably made, founded upon 

the failure of a conpMnt, which had not been made at the time of 

the former application, to set forth a cause of action, sufficient to entitle 

the plaintiff to the injunction order, upon one or more grounds, recited 

therein. 

New an- § 629. Upon the hearing of an application, upon notice, to vacate or 

nfaybe^*^ modify an injunction order, the court or judge may require a new 

required, undertaking, in the same or in a different sum, to be given by the 

plaintiff, with the like sureties, and to the like effect, as upon granting 

an original order. The persons executing the new undertaking become 

liable thereon, as if they had executed it upon the warranting of the 

original order. The persons who executed the original undertaking 

remain liable thereon, until the new undertaking is given and approved, 

and no longer. 

Verified § 630. Upon the hearing of a contested application for an injunction 

have the Order, or to vacate or modify such an order, a verified answer has the 

wlSfSffi^ effect only of an affidavit. 



TITLE III. 



Attachment of property. 

Abticlb 1. Cases where a warrant of attachment may be g^ranted, and proceed- 
ings upon granting- the same. 

2. Exe<mting the wan*ant pending the action. 

3. Vacating or modifying the waiTant ; discharging the attachment. 

4. Regulations where thei*e ai-e two or more warrants against the same 

defendant. 

5. Pi*oceedings after judgment ; rights of parties and duties of the sheriff, 

after the warrant is vacated or annulled, or the attachment diis- 
charged. 

ARTICLE FIRST. 

Cases whbbk a Warrant op Attachment may be granted ; and PBOCKKDiHGa 

rpoN granting the same. 

Section 035. In what actions a warrant of attachment may be g^nted. 

636. What must be shown to procure the warrant. 

637. Warrant in action against public officer, etc., for peculation. 

638. When and by whom the wairant may be granted. 
630. Affidavits to be filed. 

r>40. Security on obtaining wan-ant. 

641. Contents of wan-ant ; to whom directed. 

642. Validity of undertaking. 

In wimt § (5J35. A warrant of attachment against the property of one or more 

wamint'of defendants in an action, may be granted upon the application^ of the 
attachment plaintiff, as specified in the next session,* where the action is to re- 
granted, cover a Sinn of money only as damages for one or more of tne lol- 
lowing causes : 

^So in the origiunl. , 
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t. Breach of contract, express or implied, other than a contract t,u 
many. 

2. Wrongful conversion of personal property. 

3. Any other injury to personnl property, in consequence of negli- 
gence, fraud, or other wrongful act. 

g ttSS, To entitle the plaintiff to such a warrant, he must show, by « 
affidavit, to the satisfaction of the judge granting the same, as foUowe : ^ 

1. That one of the causes of action specified in the last section esist,s ui 
asainst the defendant. If the action is to recover damages for breach '^ 
<n a contract, the affidavit must show that the plaintiff is entitled to re- 
cover a sum stated therein, over and above all counterclaims known 
tobim. 

2. That the defendant is either a foreign corporation or not a resi- 
dent of the State ; or, if he is a natural person and a resident of the 
State, that he has departed therefrom, with intent to defraud his credit- 
ors, or to avoid the service of a summons, or keeps himself concealed 
therein vi-ith the like intent ; or, if the defendant is a natural person, 
or a domestic corporation, that he or it has removed, or is about to re- 
move, property from the State, with intent to defraud his or its credit- 
ors ; or has assigned, disposed of, or secreted, or is about to assign, dis- 
pose of, or secrete property, with the like intent. 

g 637. A warrant of attachment, against the property of one or more W 
defendants in an action, may also be granted, upon the application of Hj 
the pl&intiff, where the complaint demands judgment for a sum of pt 
money only ; and it appears, by affidavit, that the action is brought to n 
recover money, funds, credits, or other property, held or owned by the " 
State, or held or owned, officially or otherwise, for or in behalf of a 
public governmental interest, by a municipal or other public corporation, 
board, officer, custodian, agency, or agent, of the State, or of a city, 
county, town, village, or other division, subdivision, department, or 
portion of the State, which the defendant has, without right, obtained, 
received, converted or disposed of ; or in the obtaining, receptaon, pay- 
ment, conversion, or disposition of which, without right, he has aided 
or abetted ; or to recover damages for so obtaining, receiving, paying, 
convert.iug, or disposing of the same ; or the aiding or abetting thereof. 
In order to entitle the plaintiff to a warrant of attachment, in a case 
^lecilled in this section, he must show, by affidavit, to the satisfaction 
tf the judge granting it, that a sufficient cause of action exists against 
&9 defendant, for a sum, stated in the affidavit. 

8 638. The warrant may be granted by a judge of the court, or by fl 
""^^unty judge to accompany the sumnione or at any time after the J", 
niencement of the action, and before final judgment tlierein. Per- " 
il service of the summons must be made upon the defendant, against 
I property the warrant is granted, within thirty days after the 
kpnting thereof ; or else, before the expiration of the same time, ser- 
»ice of the summons by publication must be commenced, or service 
thereof must be made without the State, pursuant to an order obtained 
Iherefor. as prescribed in this act; and if publication has l)een, or is 
tbutvafter commenced, tlie service must be made complete, by the con- 
timiance thereof. 

§ 639. Tlie plajtitiff procuring the warrant must, within ten days a 

tRer the granting thereof, cause the affidavits, npon which it waa ^ 

grantetl, t-o be fUedin tlie office of the clerk. 

g 640. The judge, before granting the warrant, must require a writ- * 

p undertaking, on the part of the plaintiff, with sufficient sureties, to * 
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the efTect, that, if the defendant recovers judgment, or if the w&nuDt is 
vacated, the plaintilf will pay all costs, which may be awarded to the 
defendant, and all damages, which he may sustain by reason of the 
attachment, not exceeding the sum specified iu the undertaking, which 
must be at least two hundred and fifty dollars. But this section does 
not apply to a case, where the action is brought for a cause spedlied in 
flection six hundred and thirty-seven of this act, or where it is specially 
prescribed by law that security may be dispensed with, or where the 
eecurity to Ije given is specially regulated by law. 

§ 641, The warrant must be subscribed by the judge and the plain- 
tiflfs attorney, and must briefly recite the ground of the attachment 
It may be directed, either to the sheriff of a particular county, or, gen- 
erally, to the sheriff of any county. It must require the sheriff to 
attach and safely keep, so much of the property, within his county, 
which the defendant has, or which he may have, at any time befarv 
final judgment in the action, as will satisfy the plaintiff's demand, 
with costs and expenses. The amount of the plaintiff's deijiand must 
be specified in the warrant, as stated in the affidavit. Warrants may 
be issued at the same time, !« sherifi's of different counties. 
itj or g 542. It is not a defence to an action upon an undertaking, given 
npon granting a warrant of attachment, that the warrant wa^ granted 
improperiy, for want of jurisdiction, or for any other cause. 

ARTICLE SECOND. 

ESKUOTUtO TKB WABSA-NT, PSKDINQ TBB AoTIOK. 



*Sbotion 643. Judge who granted warrtuit cootrols its axmutioiii power of tba court 
thereupon. 

644. Sheriff must attach property of derendfttit. 

645. What interest in real proporlj; nmy be jtttanbed. 

646. Attachment of iinpud BuhBcnption ti) foreig'o ccrporation. 

647. Id, ; interest in coi'poratioii. 

648. Id. ; negoljable Becuritiea. 

649. How pi*op«rty to 1>e attached. 
6B0. CertiOcste of defendant's interest to be rumiahed. 
6S1. Person refusing certilicate may be exunined. 

-652. lUghtH of owner or master of vessol on whieh goods 

shipped. 
653. ForefToing seuHon not lo apply in cfii'lain cases. 
* 664. Sheriff must make inventory. 

655. Sheriff may maintiun actions. 

656. Perishable goods to be sold. 
6G7. Claim of pro^rtv ; how tried. 
65S. Proceedings, if clumant succeeds. 
8&0. Finding, not to pn^udice right of dldmsnt. 

660. Procee^gB on dum lo domestic vesMt. 

661. Appraiiwra to be sworn ; valuation to b« T«hirae^ 

662. Uiiderlftking to bis given. 
66i<. Vessel ; when lo be dischnrgeil. 
6W. WUen nn-lerUking to be sne-J. 
efW. Pafenwo in such ftnacUmi ; plainliff's recOTWy 

666. Foreign veesi'l : how vtllur^it. 

667. Notiw Ihoi-cnf. 

668. Ploialiff to give undfirtjihin); with snretieB, 
■669. VasHol ; viiwn to Ije ilisebari-fil. 
670. T^rmn im t.hWh il..l.ili>r mnv -ili.lm vi'eiwI. 
G7], C72. 1573. -WliLTi V'.-(^_-.|t..l"...|.| 
67*. Slirrifr in kri-jij.n-i.vrly. 
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■ flIS. Sheriff may be directed to pay money iato court. 

' 676. When he m»y be dii'ected to release or deliver property. 

677. Plttintin' may brin; action in name of liiresell' and the sheriff. 

67fl. Bow leave to bring such an action procured. 

fiTB. Plaintiff may be joineil with aheriff, after action commencod. 

080. Jndge to direct &9 (o mana^ment of such an action, etc. 

681. Return of inveotorj ; how enforced. 

, The sheriif must immediately execute the warrant, by levying snori 
I much of the personal and real property of the defendaut, SJ" 
H county, not esempt from levy and sale by virtue of an execu- Si 
i^as will satisfy the plaintiff 'a demand, with the costs and expeoeeB. 
Hie iQuat take into his custody all books of account, vouchers, and other 
[xpent. relating to the personal property attached, and all evidences of 
the defeiidant'stitle to the real property attached, which he must safely 
keep, to be disposed of, as prescribed in this title. The sheriff, l-o 
mhoa a warrant of attachment is delivered, may levy, from time to 
time, and as often as is necessary, until the amount, for which it was 
isaed, has been secured, or final judgment has been rendered in the 
action, t;ot withstanding the expiration of his term of otfice. 

§ 645. The real property, which may be levied upon by virtue of a wtaaiH 
v&muitof attachment, includes any interest in real property, either J^JJ^B 
rested or not vested, which is capable of being aliened by "-* 
defendant . 

g tS46. Under a warrant of attachment against a foreign corporation, Attioh- 
o(h«r than a corporation created by or under the laws of the Dnited f^^^£ 
SUtes, the aheriff may levy upon the sum remaining unpaid upon a Msripi 
■abscriptiou to the capital stock of the corporation, made by a person ^^_ __ 
within the county ; or upon one or more shares of stock therein, held "oa- 
by such a person, or transferred by him, for the purpose of avoiding 
ptyiuent thereof. 

§ 847. The rights or shares which the defendant has in the stock of id.; iDt«^ 
•n association or corporation, together with the interests and profits porSiaS^ 
thereon, may be levied upon ; and the eberiff's certificate of the sale 
thereof entitles the purchaser to the same rights and privileges, with 
mpect thereto, which the defendant had, when they were so attached. 
H tHS. The attachment may also by levied upon a cause of action id.; am 
J upon contract ; including a bond, promissory note, or other ^5?i 
ment for the payment of money only, negotiable, or other- 
, whether pa^t due, or yet to become due, executed by a 
r domestic government, State, county, public officer, asso- 
, municipal or other corporation, or by a private person, 
^sr within or without the State ; which belongs f.o the de- 
fnidant, and is found within the county. The levy of the attach- 
A thereupon is deemed a levy upon, and a seizure and attacbmant 
'» debt represented thereby. 
IB. A. levy under a warrant of attachment must be made asKMrHi 

Dpon real property, by filing with the clerk of the county, where ' 
jtusted, a notice of the attachment, stating the names of the par- 
I the action, the amount of the plaintiff's claim, as stated in the 
bt, and a description of the particular property levied upon. The 
i tdust be subacriljed by the plaintiff's attorney, adding his office 
ess ; and must be recorded and indexed by the clerk, in the same 
bwk, lu like manner, and with like effect, as the notice of the pendency 
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^^H^^ ■ 2. Dpon personal property, capable of matuial delivery, iaclnding ■ 

^^^H bond, promissory note, or other instrumetit for the puyment of tnoaey^ 

^^^K by takjug tfae same into the Gheriff's actual custody. 

^^^H 3. Upon other personal property, by leaving a certified copy of the: 

^^^H warrant, and a notice showing the property attached, with the pereoB 

^^^H holdiug the same ; or, if it consists of a demand, other than is epocified 

^^^V in the last subdivision, with the person against whom it exists ; or, if 

^^^M it consiBts of a right or share in tlie stock of an association or rorpora- 

^^^1 tion, or interest or profits thereon, with the president, or other bead of 

^^^P the association or corporation, or the secretary, cashier, or managing . 

I agent thereof. 

S^SfcS^ § 650. Upon the application of a sheriff, holding a warrant of attach- 

Ufa Inter- ment, the president or other head of an association or corporation, or' 

II jStiii' fh^.i tbe secretary, cashier, or managing agent thereof, or a debtor of the 
HMHk| defendant, or a person holding property, including a bond, prornisaoty 
^^^^H note, or other instrument for the payment of money, t>eloutpng to tto 
^^^H defendant, must furnish to the sheriff a certiticate, under bis haiid} 
^^^H specifying the rights or number of shares of the defendant, in ths 
^^^H stock of the association or corporatton, with all dividends declared, Bfi 
^^^H incumbrances thereon ; or the amount, nature, and description of th* 
^^^V property, held for the benefit of the defendant, or of the defendann 
j^^P interest in property ao held, or of the debt or demand owing to 

"\^ defendant, as the case requires. 

JgJI^^ g 651. If a person, to whom application is made, as proscribed in tha 

oeniiicate last section, refuses to give such a certificate ; or if it is made to appeu} 

Kunined. by affidavit, to the satisfaction of the court, or a judge tberetf, ot " 

coimty judge of the county to which the warrant ia issued, that tb 

18 reason to auspeet that a certificate given by him is untrue, or tbatit 

^^^^ fw Is fully to set forth the facts, required to be shown thereby; Ui*' 

^^^^^ court or judge may make an order, directing him t.o attend, at a apad- 

^^^^1 tied time, and at a place v,ithin the county to which the warrant is 

^^^^P issued, and submit to an examination under oath, concerniriff the sam«. 

I^^^V The order may, in the discretion of the court or judge, direct an appeal* 

li' ance before a referee named therein. 

§ 652. Except as otherwise prescribed in the next section, the owntf- 
or master of a vessel, on board of which goods of a defendant. s^nA 
whom a warrant of attachment is issued, nave been shipped for tran*- 
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or place without the State, may transport and deliver them arc^rdli 

to their destination, notwithstanding the warrant ; unless the plaintlai 

his agent, or attorney, executes to the owner or the raaal«r iif ihn vueari, 

a written undertaking, with sufficient sureties, iti n eiiiu njx^cittei 

ttierein, to pay him alT expenses, dama|bres, and charges, which in&ybv 
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^^^^1 incurred by him, or to wliich he may he subjected, fc 
^^^^1 goods from the vessel, and for all necessary detention ol' i !i 
^^^^1 that purpose. The undertaking must be amiroved, wiDi 
^^^^1 form, the sum specified therein, and the sufficiency of 1 1 < 
^^^^1 a judge of the court, or the county judge of the count; 
^^^^H vessel is situated, or, in the city and county of New-York, )'v a jii-lg' 

^^^^^ of a superior city court Within that city and county. 

^^^^B^"', § ^3^- "fbe last section does not apply, where the owner 
B^HHISy io before the shipment of the goods, had actual itif"i-iT>'t'''"' "•■ 
0^^" '^^S '■'' '■''^ warrant, or where he has, in any wi-i 

privy to, the shipment thereof, for the purposi' ■■. 

legal process, or of hindering, delaying, or def:.L.: . :>i. 
1&} 
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9 tB4. The sheriff miisl,, iiumediately after levying under a warrant ^, 
■r aliai'linient, make, with the assistance of two disiiitereBted freehuld- m 
eriplioii of the real property, and a just and trne inventory '" 
personal property, u[ion which it was levied, and of the books, 
and other papers taken into his custody, stating therein the 
. valne of each parcel of real property attached, or of the 
_ of the defendant therein, and of each article of personal prop- 
lenumeratinK such of the latter ae are perishable. The inventory 
The signed by the aheritf and the appraisers ; and must within 
lys after the levy, be tiled in the office of the clerk of the county, 
ibe i>roperty ia attached. 
§ 655. The ^eriff raiiat, subject to the direction of the court or judge si 
raUect and receive all debts, effects, and thin^ in action, attached by \^ 
Un. He may maintain any action or apecial proceeding, in his own " 
nuDe, or in the name of the defendant, which is necessary, for that 
psrpoee, or to reduce to his airtual possession an article of personal 
pnperty, capable of manual delivery, but of which be has been unable 
(0 obtain possession. And he may discontinue such an action or apecial 
noce«ding, at such time and on such terras, as the court or judge 

^6G6- If property attached, other than a vessel, is perishable, the p 

' lOr judge may, by an order, made with or without notice, as the * 

y of the case, in it« or hie opinion, requires, direct the sheriff' to 

tt public auction ; and thereupon the sheriff must sell it ac- 

tly. If it consists of live animals the same proceedings may be 

h notice shall be given to the parties to the action, of the 

■ ; : . fur the order as the court or judge prescribes. The ordsr 

■ ' i._ ■ le sale must prescribe the time and place of the sale, and 

■■'f. must be given in such manner, and for such time as 

I in the order. The sheriff mnst retain in his bands the 

lb'! sale, after deducting his expenses, as allowed by the 

„ ■ . . i , ihe goods or effects, other than a vessel, attached as the prop- o 
tiir uC :hc defendant, are claimed by or in behalf of another person, " 
I a»ni« iiroiierty, the sheriff may, in his discretion, empanel a jury to 
1 fty Ihe validity of the claim. 

S 858. If, by their inquisition, the jury find the property of the goods F 
[ V effect') to have beei^ in the claimant at the time of the levy, the ^"j 
L Aoiir must forthwith deliver them to him or his agent ; unless the '^ 
~'~ililifl' Kl^'cs an undertaking, with sufficient sureties, to indemnify 
'"^" "i for the detention thereof. Ifthe undertaking is given, the 
It detain the goods or effects, as the property of the defendant. 
b. If the property is found to be in the defendant, the linding f 
4 prejudice the right of the claimant to bring an action, to re- ."J 
Ae^ooda or effects, or the value thereof. n 

W. Where a vessel, belutiging to a port or place in the United '' 
^or a share or interest therein, is attached, the court or judge, on m 
Mtion. within thirty days thereafter, of a person claiming '^J 
iwto, or of his agent, must appoint three indifferent persons to n 
^K vitluation thereof, 

. A valuation of a vessel, or of a share or interest therein, made a 

Eribe<l in this article mnst be in writing, and subscribed by the " 

Jen I each of whom must take and subscribe an affidavit, an- ■>' 

^lliereto, to the effect, that the valuation is, in all respects, just lu 

b Mid that the value of the vessel, share, or interest, is truly 

ISl 
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ro. If, ifter Boch an undertaking ia eiven by the plaintiff, the T.pn„,'„„ 
at is vacated or anuulled, or the attachment is discharged aa to wbieb 
ittal, share or interest, the defendant or his agent is entitled to m'iljl'j.'ma 
the same, or the proceeds thereof, if it has been sold, only upon veajoi. 
Irving', to the satisfaction of the court or judge, that the under- 
t has been diBcharged ; or giving to the plaintiff an undertaking, 
jufficieut sureties, approved by the court or judge, who must jus- 
) twiee the appraised value, to the effect, that they will indemnify 
Itiiitiff against all charges and expenses, in consequence of the 
Ifaking. 

^J. If the nndertaking of the plaintiff ia not discharged, or he is ^^^ 
Idemnified, as prescribed in this article, within one month after sola. 
liendant becomes entitled to claim the vessel, share, or interest, 
ribed, it may be sold by the sheriff, in whose custody it is, 
dar of the court or judge ; and the proceeds of the sale must 
B'tbe persons who executed the undertaking, for their iudem- 

r a claim is not made, by or in behalf of an owner of a do- The sun 

hel, or of a share or interest therein, vrithin thirty days after 

Bed, or if the proper undertaking is not executed by the 

ir if a claim is not made, within that time, by or in behalf 

T of a foreign vessel, or of a share or interest therein ; the 

», or interest, may be sold by the sheriff, under an order of 

r judge, upon the application of the plaintiff, if, in the opin- 

Wart or judge, a sale is necessary. 

There a share or interest in a vessel, foreign or domestic, ia The hubo. 
f the proper cl^iu to it is not made, by or in behalf of an 
eof, within thirty days thereafter, it may be sold by the 
Her an order of the court or judge, upon the application of a 
..BT, or his agent. 

f4. The sheriff must keep the property attached by him, or the shariirio 
ids of property sold, or of a demaud collected by him, to answer ^^^p ''"'P' 
odgment that may be obtained against the defendant in the 

V, Sut the court upon the application of either party t:0 the gheruri 

f may direct the sheriff, either before or after the expiration of j"^ '^• 

tm PI office, to pay into court the proceeds of a demand collected, money 

>jwrty sold ; or to deposit them in a designated bank or trust °°""' 

my, to be drawn out only upon the order of the court. 

'6. Where the proceeds of the property sold, and of the demands wiienht 

ml by the sheriff, exceed the amount of the plaintiffs demand, ScwSw 

Ibe coste and expenses, and of all other warrants of attachment "',1^°' 

nitiooH in the sheriffs hands, chargeable upon the same ; the ptopcrtr. 

•r the judge who granted the warrant, upon the application of 

fendaut, or of an assignee of, or purchaser from the defendant, 

pon notice to the plaintiff, and the pl^ntiffs in the other war- 

tr executions, may, at any time during the pendency of the action, 

an order, directing the sheriff to pay over the surplus to the 

flnt, and to release from the attachment the remaining real and 

lai property attached. 

T. The plaintiff, by leave of the court or judge, procured as i>re- pumtiir 

I in the next section, may bring and maintain, in the name of bim- '°'! fiiWi 

idtbesheriff jointly, by his own attorney, and at his own expense, nunyo^ 

ttiOD which, by the provisions of this title; may be brought by ^J^'JJI 

■iff, to recover property attached, or the value thereof, or a de- 
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;tUBl application of th« attached property, or the proceeds thereof, ^ 

pttymetit of a judgment recovered in the action, apply to vacate inoreMe" 
fify the warraut, or to increase the security, given by the plaintiff, "" '^' 
i or more of thoee forms of relief, together, or in the alternative. ^ 

Ati application, specified in the last section, may be founded li 

I the papers iipou which the warrant was granted ; in which on^JJ^SKj 
HM. it must be made to the court, or, if the warrant was granted by iiya 
' sjud^ out of court, to the same judge, in court or out of cotirt, and ** 
inih or without notice, as he deems proper. Or it may be founded 
iipuii proof, by affidavit, on the part of the defendant ; in which ca«e, 
li must be made to the court, or, if the warrant was granted by a judg 
•nil of co<irt, to any judge of the court, upon notice ; and it may % 
opposed by new proof, by affidavit, on the part of the plaintiff, tendinff 
to Koetain any ground for the attachment, recited in the warrant, ana 
iM other, unless the defendant relies upon a discbarge in bankruptcy, 
OTiipon a discharge or exoneration, granted in insolvent proceedings; 
in iihich case, the plaintiff may show any matter, in avoidance thereof, 
vUch be might show upon the trial. 

g ISWt. The deniiil of ouch iiii application does not prejudice a subee- |5riJn-"mo 
<(iiMit application, *Heasonable made, founded upon the failure of ationnoiw 
csmplairit, which had not been filed or served at the time of the former f^jJiinoot 
ijtljficatton, tiO set forth any of the causes of action, mentioned in section mWo"- 
Hx hundred and thirty-five and section six hundred and thirty-seven 
(if this act, 

i 8t*7. The defendant may, at any time after he has appeared in the Sly »^!f 
laion, and before final judgment, apply to the judge who granted the (or >ii^ 
warrant, or to the court for an order to discharge the attachment, as to Stta^-* 
the whole or a part of the property attached. ™ont 

SflSS. Upon such an application, the defendant must give an under- ^E^^gn, 
taking, with at least two sufficient sureties, to the effect that he will, iMKiren. 
«n demand, pay to the plaintiff the amount of any judgment which 
aiaT be recovered in the action against him, not exceeding a sum speci- 
Am in the nndertaking, with interest. The sum so specified must be 
at least equal to the amount of the plaintiff's demand, as specified in 
his affidavit ; or, at the option of the defeudant, equal to the appraised 
nlue, according to the inventory, of the property attached ; or, if the 
«;>plication is to discharge the attachment, as to a part only of the 
fsoperty attached, to the appraised value of that portion. 

S 6Sft. Where there are two or more defendants, and an application u^n "1'^, 
it made, as prescribed in the last two secUons, by one or more, but not or nrc^^ 
by all of ttiem, the undertaking must provide for the payment of any J* 
judgment, which may be recovered against any of the defendants in 
the action, unless the applicant makes proof, by affidavit, to the satia- 
(aetion of the court or judge, that the property, with respect to which 
tfa« application is made, belongs to him separately ; in which case, the 
IBdertAkiug must provide for the payment of any jud^ent, which 
Btty bo recovered in the action against the applicant, either alone or 
Jointly with any other defendant. Where an application is made, as 
■imcribed in this section, at least two days notice thereof, with a copy 
"I Ihi! affidavit, must be served upon the [ilaintiff'a attorney, who may 
opjHWQ the application by proof, by affidavit, that one or more of the 
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oppiwQ the application by proof, by affidavit, that one or more of the I 

Cts own, or have an interest in the property. ^^H 

• So in tliF origlDftL- ^^H 
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8 u to ^ ^^' ^^ undertaking, given as prescribed iu the last two sections, 
ju8tii/ff must be forthwith filed with the clerk. A copy thereof, with a notice 
required, of the filing miist be forthwith served upon the plaintiff's attorney; 
who may, within three days thereafter, give notice to the sheriff, that 
he excepts to the sufficiency of the sureties. Thereupon the sureties 
must justify, upon the like notice, and iu like manner, as bail upon an 
arrest ; or a new undertaking must be given, wir.h new sureties, who 
must justify in like manner. If the plaintiff does not except, as pre- 
scribed in this section, he is deemed to have waived all objection to 
the sureties. 
retaVif™*^ § (591. The sheriff is responsible for the sufficiency of the sureties; 
property and he may retain possession of the property attached, and the pro- 
Scatiouf^ ceeds thereof, until the objection to them is waived, as prescribed in 

the last section, or they, or the new sureties, justify. 
Porof?9ing g (592. The last five sections are applicable, where a vessel, or a. 
applicable share or interest therein is attached. If it is necessary, to enable the 
to vessels, defendant to discharge the attachment, the court or judge may, by 
order, stay any proceedings specified in article second of this title, or 
extend the time to do any act tlierein specified, 
m?? a^"i § ^^^' ^^ * warrant of attachment is levied upon the interest of ona 
to% *^^ ^ or more partners, in goods or chattels of a partnership, the other part- 
tochi^nt^ ners, who are not defendants in the action, or any of them, may at 
any time before final judgment, apply to the judge who granted the 
warrant, or t^ the court, upon an affidavit showing the facts, for an 
order to discharge the attachment, as to that interest, 
^"'ler- g (394. Upon such an application, the applicant must give an under- 

oe given, taking, with at least two sufficient sureties, to the effect that they will 
pay to the sheriff, on demand, the amount of any judgment, which 
may be recovered against the partner who is defendant in the action ; 
or which may be recovered against him, in any other action, wherein 
the other partners are not defendants, and wherein a warrant of 
attachment, or an execution, may come to the sheriff's hands, at any 
time before the warrant of attachment, which was so levied, is vacated 
or annulled ; not exceeding a sum, specified in the undertaking, which 
must not be less than the value of the interest of the defendant, in the 
goods or chattels seized by virtue of the attachment, as fixed by the 
court or judge ; if the value, in the opinion of the court or judge, is 
Court or uncertain, the sum shall be such as the court or judge determines. 
Mcertain^ § 095. For the purpose of fixing the sum, or determining the suf- 
vaiuo. ficiency of the sureties, the court or judge may receive amdavits or 
oral testimony, or may direct a reference. 

§ 696. The court or judge may direct, that the plaintiff have notice 
whon of an application for a discharge of property, as prescribed in this 
liiiilVe.1 to article, or of the hearing under an order of reference, made as pre- 
anvapp^i- '*<'"^^^^ ^" *^® ^^st soction ; and, if the applicant does not appear, 
cation, etc. whoro iiotico has been given, the application may be' dismissed or 
denied. 
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ARTICLE FODETH. 



: 'WisKurra Aa.iraET 



• 897. Prvferences of I' 



D prevent release of 




•TOO. The last section qnalified. 
701. UnilertAkiDg, by junior attaching creditor, 

tureiga vessel. 
709. Bule aa to suWqueDt attdchment of foreign vessel. 
I 703. Rights of junior pl^ntiff in actiou' by semor plaintiff and sherif 

Pjiantly. 
i. Junior pliuntiff may be allowed to commence actjoa jointly with 
B. K^hta of third asd other eubseqiient attaching creditors. ^« ^.S 

Where two or more warrants of attachment, agiunst the same Piorer- L 
BOaDt, are delivered to the sheriff of the same county, to beJ'J^**^'*! 
ated. Heir respective preferences, and the rules, where a levy, or m 
ri uid Bale, have been made under a junior warrant, are the same, " 
rbere two or more executions, against the property of the same de- 
lant, are delivered to the sheriff of the same county, to be executed. 
6W. Where a domestic vessel, or a share or interest therein, has Boiea um 
I ftUa4:hed, and afterwards released, as prescribed in this title ; or [fJunioriS 
M the personal property of a partnership, of which the defendant "" — 
Rtneinber, has been attached, and the attachment afterwards dis- 
god, upon the application of another partner, as prescribed in this 
; uiotber warrant, against the eame defendant, shall not be levied 
le eune property, by the sheriff of the same or of any other county, 
I after the ^st warrant has been vacated or annulled. But, except 
Vm prescribed, where a second warraTit, against the same defend- 
is delivered to the same sheriff, he mnst execute it, by a levy upon 
■erty within his county, and he must thereupon take the same pro- 
inga, as if tlie levy was made under the first warrant. 
ToT. Where a foreign vessel, or a share or interest therein, has been TTniJcr- 
died and valued, as prescribed in article second of this title, and j^lHf 'J 
plaintiff, iti the lirst warrant of attachment, fails to give an under- '"'¥"8^ 
BK to prevent the release thereof, the court or judge may grant to u* *""" 
puintiff in a second warrant, then in the sheriff's hands for execn-" JJ,oim ' 
, an extension, of not more than three days thereafter, within which euj^ 
miiat) au undertaking, in all respects like the one to be furnished 
hs first piaintiif. And if he furnishes it, within that time, he has 
■une nghtfi and priWIeges, and ia subject to the same dntiea and 
ilUiee, with respect to the vessel and its proceeds, and the siibse- 
<X prf>ceedliig9 relating thereto, as if his was the first warrant. 
706. If a foreign vessel, or a sfaare or interest therein, has been a 
th«A, and afterwards released, by reason of the failure of the J! 
■tiff, in the first or the second warrant, to give an undertaking to "L^^ — 
rant the release, it shall not be agaiu attached, under warrant ^ 
itut tho same defendant, which had been delivered to the sheriff 
tw same county, before the expiration of the time within which the 
Artaking should have been furnished. But it may be again attached, 
itr a aDb«equent warrant against Uie same defendant; in which case. 
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the plaintiff therein, AnH the plaiutifT in each warrant sutiseqiic 
delivered to the sheriff, have the eame rights, and privileges, and 
subject to the same duties and liabilities, with respect to the veeeel 
its proceeds, and the subsequent proceedings relating theret6, aa if 
warrant, under which it was attached, was the first warrant. 

§ 703. Where the plaintiff in a warrant of attachraeiit has 
menced an action, in the name of himself and the slieriff jointly, 
prescribed in this title, a plaintiff in a junior warrant may apply to ' 
court or judge, to direct as to the conduct, discontinuance, or si ' 
ment of the same, or to impose terms, condiUons, and regulations 
the continuance thereof, in the interest of the applicant ; and 
order may be made thereupon, as justice requires. If the first wai 
is vacated, or the attachment thereunder is released or discharged, wil 
out affecting the cause of action proseciited by the plaintiff therein l' 
the sheriff jointly, the plaintiff in the warrant next in order, may. n| 
bis own application, be substituted aa joint plaintiff with the shei 
by an order, made as upon an applicatfon for leave to bring sticli 
action. 

§ 704. A plaintiff in a second warrant may apply to the court 
judge, upon notice to the plaintiff in the first warrant, and to 
sheriff, for leave to bring ami maintain, in the name of himself and 
sheriff jointly, any action, which might be brought in the name of QM 
senior plaintiff and the sheriff. If it appears that the plaintiff' in tlu| 
first warrant neglects or refuses to be joined with the sheriff in mtdl 
an action, or to comply with the ternia, conditions, and regulalji 
imposed, either upon granting him an order for that purpose, or o_ 
the hearing of an application, made as prescribed in this section, ih$ 
court or judge may grant to the plaintiff in the second warrant, lea** 
to bring and maintain such an action, in the name of himself and """ 
sheriff jointly, with like effect, as if his was tlie first warrant. 

§ 705. Where there are more than two warrants of attacfaHMmt^ 
against the same defendant, the plaititiffs iu the third and each Bob< 
sequent warrant have, according to their respective priorities, the eamU 
rights and privileges, as against the plaintiffs in all senior warrant^ 
which the plaintiff in the second warrant has, as against the plaintin 
in the first, and are subject to the same duties and liabilities ; except 
that a second extension of the time, within wliich to funiish an undw? 
taking to prevent the release of a foreign vessel, or a share or inbeicot 
thei-eiTi, shall not be granted. Aud the plaintiffs in two or more juniof 
warrants of attachment, may, by agreement among t.hemaelvea, taikQ 
jointly, and for their common benefit, any proceetiing, permitted by 
this title to be taken, by the plaintiff in a second or subsequent warrank 
of attachment ; provided tliat it does not interfere with the prefere ntial 
or other right of &d intermediate plaintiff. 



ARTICLE FIFTH. 



BacTWH lOtS. Eiecution to iHane to sheriff whn Iibs kviod. 

107. Only attaobeil property bnund when BummnTui not porwitutUy M 

70S. Jai]|CiiLe>il in ttie priiiciiHil tiution i Uow »iiU»>lt(iil. 

709. Wbcn attacbment tUecluuvet], «t*:., prDpu-t]' tu be reaUreil toileAn^ 



ATTACHMENT OF PROPERTY. 



b TIO. Addiliond provision for hie relief. 

711. GoilceUing nntice attaching real property, 

■ pant and Ilia n I 



713. Vheneberifftort 



proceedings. 



, Where a levy, under a warrant of attachment in an action, e 
I made, au execution against property, npon a final judgment JJ^S'wSo 
of (he plaiutitT therein, recovered after the expiration of the hu levied. 
'oJBoe of the sheriff, who made the levy, must nevertheless be ^^^ 
1 to an* executed by that sheriff, unless another person is des- ^^^| 
by law to complete the unfinisiied business pertaining to his ^^^| 
r, in that case, to the person so designated. ^^^| 

Where a defendant who has not appeared is a non-resident of onhr^^^H 
, or a foreign corporation, and the summona was served with- ^percr 
State, or by publication, pursuant to an order obtained for that ^"^''^'J^'g^nj, 
as prescribed in chapter fifth of this act, the judgment can be moo* not 
only against the property which has been levied upon, by J^'^J}"""'- 
the warrant of attachment, at the time when the judgment 
. But this section does not declare the effect of such a judg- 
h respect to the application of any statute of limitation. 
Where an execution against property is issued upon a judg- ^^\^^^ 
the plaintiff, in an action in which a warrant o£^ attachment cipiTai 
levied, the sheriff must satisfy it, as follows : MttikBd'" 

mast pay over to the plaintiff all money attached by him, 
proceeds of the sales of perishable property, or of a 
T share or interest therein, or animals, sold by him, or of 
jbtA or other things in action collected or sold by him ; or so 
thereof as is necessary to satisfy the judgment. 

any balance remains due, he must sell, under the execution, 
ler personal property attached, or so much thereof as is neces* 
ioclading rights or shares in the stock of an association or cor- 
or a oond or other instrument for the payment of money, 
and issued with the interest coupons annexed, if any, by a 
lent, State, county, public officer, or municipal or other corpor- ■ 
^ which is iu terms negotiable, or payable to the bearer or holder, 
principal whereof is not then payable ; but not including any 
ttker debt or thing in action. If the proceeds of that property are 
btsiifficient to satisfy the judgment, and the execution requires him to 
m&rfy it out of any other personal property of the defendant, he must 
mD the personal property, upon which he has levied by virtue of the 
oectition. If the proceeds of the personal property, applicable to the 
mcution, are insuincient to satisfy the judgment, the sheriff must sell, 
wdbr the execution, all the right, title, audinterest, which the defend- 
itil had in the real property attached, at the time when the notice was 
filed, or at any time afterwards, before resorting to any other real 
piflperty. 

3. If personal property attached, belonging to the defendant, has 
{•ssed out of the hands of the sheriff without having been sold or 
ciuverLed into money, and the attachment has not been discharged, as 
to that property, he must, if practicable, regain possession thereof; 
and, for that purpose, he has all the authority which he had, to seize 
tlw aatne under the warrant. A person who wilfully conceals or with- 
Buch property from him, is liable to double damages, at the suit 
[Aa party aggrieved. 
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4. Until the judgment ia paid, he ma7 collect the debt« and other 
things in action attached, and prosecute any undertaking, which hfr 
has taken in the conrae of the proceedings, and apply the pioceeds 
thereof to the payment of the judgment. 

5. At any time after levying the attachment, the court, npoa the 
petition of the plaintiff, accompanied mth an affidavit, specifying 
fully all the proceedings of the sheriff, since the levy under the war- 
rant, the property attached, and the disposition thereof; and th© 
affidavit of the sheriiF, showing that he has used diligence, in endeav- 
oring to collect the debts and other things in action attached, and that 
a portion thereof remains uncollected ; may direct the sheriff to sell 
the remaining portion, upon such terms, and in such manner, as it 
thinks proper. Notice of the application must be given to the defend- 
ant's attorney, if the defendant appeared in the action. If the sum- 
mons was not personally served on the defendant, and he did not 
appear, the court may make such order as to the service of notice, as it 
thinks proper ; or may grant the application without notice. 

§ 709. Where a warrant of attachment is vacated, or annulled, or an 
attachment is discharged, upon the application of the defendant, ths 
sheriff must, except in a case where it is otherwise specially prescribed 
by law, deliver over to the defendant, or to the person entitled thereto, 
uponreasonabledemand, and upon payment of all costs, charges, andex- 
penses, legally chargeable by thesheriff, all the attached personal property 
remaining in his hands, or that portion thereof, as to which the attach- 
ment is discharged ; or the proceeds thereof, if it has been sold by him. 
' f 710. Where the sheriff is required, by this title, to deliver attached 
firoperty, or the proceeds thereof, to the defendant, he must also deliver 
to him, unless otherwise specially directed by the court or judge, all 
books of account, vouchers, evidences of debt, muniments of title, or 
other papers, relating to the property, either real or personal, or to ita 

Cceeds ; together with all undertakings, relating thereto, which hft 
taken in the course of the proceedings, and which have not bees 
fnlly satisfied ; except an undertaking, given by the defendant, npon 
the discharge of property. He must also deliver a written assignment 
dnly acknowledged, of each undertaking, so delivered, and of each 
other instrument, to which the defendant ia thus entitled, an assiKlt- 
ment of which is necessary to perfect or protect the defendant's title 
thereto. The defendant must also, but upon his own application only, 
be substituted in the place of the sheriff, or the sheriff and the plaintiff 
jointly, in an action brought as prescribed in this title ; but the conrt 
or judge may impose, as a condition of granting the ordfer of subatitotioii, 
such terms as justice requires, with respect to indemnity and paynwot 
of expenses. The defendant's rights, with respect to property attached 
and not disposed of, and an undertaking, or otner instrument, to nbkb 
he is thus entitled, are the same as those of the sheriff while tho wmi* 
rant was still in force, except where his rights are sjiecially defined or 
regulated by law. 
t g 71 1 . At any time after the warrant of attachment hii 
or annulled, or the attachment has been discharged ao ti 
attaahed, the court may, in its discretion, upon the appi 
person aggrieved, and upon such notice as it deems just. 
notice, filed for the piirpose of attaching the property, ti 
record, by the clerk of the county where it is filed and r 
cancellation must be made by a note, to that effect, on 
■' i record, referring to the omer; and, unless the rader 
ISO 
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fbft same olerk'e office, a certified copy thereof most, at the same time, 
ta Bled therein. 

§ 712. Wiere a warrant of attachment has been vacated or annulled, wben 
tJM sheriff must forthwith file, in the clerk's office, the warrant, with a reSiS^K-. 
ntfon of his proceedinga thereon. Upon the application of either ™t and 
ptr^, and proof of the sheriff's neglect, the court may direct him so to eav^^ 
ma, iorthwitn, or within a specified time. 



TITLE IV. 
OtAer provitwnal ramadiei ; general and mticellaneoua proviaUmt. 



AancLBl. B«ceivere. 

% DepoBit, deliveiT, or coDvef aoce of property. 
3. General and miscieUaneaua prOTimona. 



ARTICLE FIE8T. 



V ns. B«ceiver ; when appointed. 
nt. Notice of applicBlian. 

715. Security, 

716. Certain i«c«ivera may hold real property. 



. In addition to the cases, where the appointment of a receiver secv 
ially provided for by law, a receiver of property, which is the J"^" 
icS a,n action, in the supreme court, a. superior city court, or a 
f court, may be appointed by the court, in either of the following 

e final judgment, on the application of a party who estab- 
a apparent right to, or interest in, the property, where it ie in 
teeeion of an adverse party, and there is danger that it will be 
3 beyond the jurisdiction of the court, or lost, materially injured, 
royed. 

r or after the final judgment, to carry the judgment into efi'ect, 
ipose of the property, according to its directions, 
ter final judgment, to preserve the property, during the pend- 
fan appeal. 

t word "property," as used in this section, includes the rents, 
1^ or other income, and the increase, of real or personal property. 
' . Notice of an application, for the appointment of a receiver, in Neiie* d 
n, before judgment therein, must be given to the adverse party, SSS, "^^ 
■ be has failed to appear in the action, and the time limited for 
ioronce has expired. 

. A receiver, appointed in an action or special proceeding, must, SMnnir. 
i watering upon bis duties, execute and file with the proper clerh, 
n, to the people, with at least two sufficient sureties, in a penalty 
ly the court, judge, or referee, making the appointment, condi- 
1 for the faithful discharge of his duties as receiver. And the 
K or, where the order was made out of court, the judge making 
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the order, by or pursuant t« which the receiver woa appointed; ot hid 
sncceseor in office ; may, at any time, remove the receiver, or dired 
Mm to give a new bond, with uew sureties, with the like conditioa 
But this Bection does not apply to a case, where special proTlsioD 
made by law, for the security to be given by a receiver, or for ' 
ing the same, or for removing a receiver. 
§ 716. A. receiver, appointed by or pursuant to an order or a jodg- 
IvhoM ment, in an action in the supreme court, a superior city court, or a 
« p'op county court, or in a special proceeding for the voluntary dissolution od 
a corporation, may take and hold real property, npon sucb trusts and 
for such purposes as the 'court directs, subject to the direction of "* " 
court, from time to time, respectiug the disposition thereof. 



ARTICLE SECOND. 
DBPoaiT, Dbltvbhy, ob Comveyinob of Pbopbrtt. 
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may § 717. Where it is admitted, by the pleading or examinal 
>Tde- party, that he has, in his possession or under his control, 
"' other personal property capable of delivery, which, being 1 

of the action or special proceeding, is held by him as trustee for anottm 
party, or which belongs or is due to another party, the court may, ' 
its discretion, grant an order, upon notice, that it be pajd into, or 
posited in court, or delivered to that party, with or without eecurityi 
subject to the further direction of the court, 
ffmay §718. Where the court has directed a deposit or delivery, as pre- 
and scribed in the last section; or where a judgment directs a party t( 
make a deposit or delivery, or to convey real property ; if the mrecUon 
is disobeyed, the court, besides punishing the disobedience as a con' 
tempt, may, by order, require the sheriff to take, and deposit or delivei 
the money or other personal property, or to convey the real property 
in conformity with the direction of the court. 

ARTICLE THIRD. 

C'B\BBU, ASD MlSCBLLUrSOOB PBOvuioas. 



g 719. Where an application [for an order of arrest, ao iqJiXliai 
- and a warrant of attachment, or two of them, is made, id the K~ 
action, against the same defendant ; and it satisfactorily app«at», t 
' under the particular circumstances of the case, two or ail of them 
not necessary for the plaintiff's security, the court or judge toaTi !■ '^ 
or his discretion, require the plaintiff to elect between tbem. But tUi 
section does not apply to an action specified in BUbdivisioa ttiid 
section five hundred and forty-nine, or in section six houdnds 
thirty-seven of this act, 
I § 720. Where au application is made, to obtaJn, vacate, modify. 
set aside au order of arrest, injunction ord«r, or warrant of attAchiiMint 
the court or judge must finally decide the same, within twenty daf 
after it is submitted for decision. 
133 
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CHAPTER VIII. 

LLANEOUS INTERLOCUTORY PROCEEDINGS, AND 
REGULATI0N8 OF PRACTICE. 

I. — Mistakes, ouihsiuns, uiiPEcra, and irreqitlaritieb. 
11. — Tender, and other oppbrs and reqdests to the 

ADVERSE party. 

i III. — Payment of honey into court, and care and dis- 
position THEREOF. 

~ PBOCBRDINOS CPON THE DEATH OR DISABtUTT OF A 

party, or the transfer of hib interbot. 

— Motions and orders oeneraixy. 

— MlBCBLLANEODB PRACTICE RSaULATtONS. 



Mutaket, ommiona, defects, and irregvlariti^. 

t 731. Defects cured b; verdict, etc., uid by Jud^meDt. 
121. Such defects to be snpplied. 

738. Amendmenta by the court; diBre^&rding' InunateriAl erroiv, etc. 
734. Relief aeaingt omisaiotiH, etc. ; unendmenta to coofomt proceedingB. 

736. RetUTDB by officers, elc. 
726. PkperB lost or withheld ; bow supplied. 

737. Order of court ; when DeceBSAry to uneiid. 
7a». IMBTeKardioK defects in affidAvita. 
7S9, Cerfaun bondH. etc., when suHicieDt. 
730, Amending; defects id bonds, etc. 

g 721. In a court of record, where a verdict, report, or decision has Deiw 
.^bien rendered, the judgment shall not be stayed, ttor shall a judgment ^^^ 
te leverstfd, impaired, or affected, by reasoii of either of the following "^-J. 
^perfections, omissions, defects, matters, or things, in the process, ^^^ 
""'"" lings, or other proceedings : 

For want of a eummone, or iriiH* writ. 
8. For any fault or defect in process; or formi sconce iving a process, 
>4r awarding it to a wrong officer. 

For an imperfect or insufficient return of a Bheriff or other ofBcer ; 
.use an officer has not subscribed a return, actually made by him. 
^or a variance between the summons and complaint. 
^^r a mispleading, insufficient pleading, or jeofail. 
'or want of a warrant of attorney by either party. 
'or the appearance, by attorney, of an infant party, if the ver- 
lort, or decision, or the judgment, is in his favor. 
r omitting to allege any matter, without proof of which the 
report, or decision ought not to have been rendered. 
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9. For a mistake in the name of a party or other person ; or ir ' 
sum of money; ot in the deacription of property; or in reciting 
stating a day, month, or year; where the correct name, sum, dew 
tion, or date has been once rightly stated, in any of the pleadings 
other proceedings. 

10. For a mistake in the name of a juror or officer. 

11. For an informality in entering judgment, or making up the 
judgment-roU. 

12. For any other default or negligence of the cterk, or any other 
officer of the court, or of a party, his attorney or counsel, by which the 
adverse party has not been prejudiced. 

§ 72S. Each of the omisaioim, imperfections, defects, and vBrianresj 

' specified in the last section, and any other of like nature, not beinfl 
against the right and justice of the matter, and not altering the is? 
between the parties, or the trial, must, when necessary, be eupplie ' 
and the proceeding amended, by the court wherein the judgment 
renderet^ or by an appellate court. 

§ 723. The court may, upon the trial, or at any other sta^ of thJ 

; action, before or after judgment, in furtherance of justice, and on BVf'i 

■_ terms as it deems juat, amend any process, pleading, or other procet 
ing, by adding or striking out the name of a person as a party, or L, 
correcting a mistake in the name of a party, or a mistake in any oUiW 
respect, or by inserting an allegation material t« the case ; or, when) 
the amendment does not change substantially tlie claim or defence, Ira; 
conforming the pleading or other proceeding to the facts proved, Ann 
iu every stage of the action, the court must disregard an error or defe I 
in the pleadings or other proceedings, which does not affect the an' 
stantial rights of the adverse party. 
§ 724. The court may likewise, in its discretion, and upon such temu 

, ss justice requires, at any time within one year after notice thereof 
relieve a party from a judgment, order, or other proceeding, tal^ , 
against him through his mistake, inadvertence, surprise, or excus I 
neglect ; and may supply an omission in any proceeding. Where a i | 
ceeding, taken by a liarty, fails to conform to a provision of this auj 
the court may, in like manner, and upon like terms, permit an amer * 
ment thereof, to conform it to the provision. 1 

. § 725. A court, to which a return ia made by a sheriff ot other offi | 

'■ or by a subordinate court or other tribunal, may, in its di«cref. 1 
direct the return to be amended, iu matter of form, either before | 
after jud gm ent. I 

« § 726. Where an original pleadiiig or paper is lost, or withheld | 

, any person, the court may authorize a copy to be filed and used, inste 
of the original. < 

§ 727. A process, pleading, or record, ehall not be altered, by tli| 

.. clerk or any other omcer of the court, or by any other person, withoaj 
the direction of the court, or of another court of competent autboritjrj 
except ill a case where a party, or his attorney, is specially aaUwriSM 
by law to amend a pleading. 

I- § 728. The want of a title, or a defect in the title, of an nffidwl! 

does not impair it, if it intelligibly refers to the action or speaa) pre 

ceeding, iu which it is made. 

g 729. A bond or undertaking, reiju'i' ■' '■■ ■ ■■ ■ ■ t-i be given I 

jl' person, to entitle him to a right or i ' "* 

is sufficient, if it conforms suustanti.ii.; 
by the statute, and does not vary ih' : 
rights of the party, to whom, or for whose benefit il ia gin 
13i 
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TENDER, OFFEBS, ETC. 

h a boud or nadertaking is c 
■, or body, that would be authorized to receive it, or to entertain a, 
poceediog in couBeqiiorice thereof, if it was perfect, may, on the ^' 

fieHt^on of the persoiis who executed it, amend it accordingly ; and 
lU thereupon be valid, from the time of its esecation. 



er, and other offera and requesU to Che adverse party. 

. Tender after euit. 

I. Amount to be paid intA coui't. ', 

1. Effect of BufBc-.ieot fender. 

1. When to be deducted from recovery, etc. 

i. Reqi^rtnf admiaaion of ^enuinaneee of p&per. 

1. Offer to hquidate damages conditionally. I 

', EOect of refusal of ofler. 

I. D«rendant's offer to compromise; proc«fMliiigB thereon. 

I. Plaintiff's off^r to compromise counterclaim ; proceedings tbenon. 

i. Off»r and acceptance, by wham aubecHbed. 

, Rule if o&ei' made witbin ten days before trial. 

. In certain cases, jud|i:inent to be set asiile. 

BTSl. Where the complaint demands judgment for a sum of money ■ 
jy ; »nd the action is brought to recover a sura certain, or which may 
I Tediiced to certainty by calculation; or \o recover damages for a 
Vital or involuntary personal injury, or a like injury to property ; the 
Ifendant, or his attorney, may, at any time before the trial, tender to 
It plaintifT, or Ms attorney, such a sum of money, aa he conceives to 
tlufficieiit to make amends for the injury, or to pay the plaintiff's 
toand ; together with the costs of the action, to that time. 
^ 7S2. A. tender, made aa prescribed in the last section, does not 
sil the defendant, unless the money is accepted, or is paid into court, 
id notice thereof in ivriting served upon the plaintiff's attorney before 
trial, and within ten days after the tender. If the plaintin takei 
w the amount piud in he accepts the tender. 

I 7X^. If it appears, upon the trial, that the sum eo tendered was : 
Ccrient to pay the plaintiff's demand, or to make amends for the { 
(lury, and also to pay the cost^ of the action, to the time of the ten- 
r, the plaintiff cannot recover costs or interest, from the time of the 
ider, but must pay the defendant's coats from that time, 
g 734. If the plaintiff proceeds in the action, after accepting the 
iider, the siim accepted miist be deducted from the recovery, and ' 
idgment rendered for the residue, if any ; and if the tender and 
ceptance do not appear in the pleadings, a memorandum thereof 
list be annexed to the judgment-roll. The plaintiff's right to recover 
ste, and his liability to pay costs to the defendant, are determined 
' the amount of the residue. 

j 736, The attorney for a party may, at any time before the trial, 
bibit to the attorney for the adverse party, a paper, material to the 
tioii. tt-iid request a written admission of its genuineness. If the ad- 
iwioii b not given, within four days after the request, and the paper 



:;k," 



i 



J 



Uqnldate 
dunuea 



iurt>oee<l 



42. TENDER, OFFERS, ETC. 

is proved or admitted on the trial, the expenses, inciured bg 
exhibiting it, in order to prove its genuineness, must be ascd 
the trial, and paid by the par^ refusing the admission a 
appears, to the satisfaction of the court, that there v 
for the refusal. 

§ 73(1. In an action to recover damages for breach of a o , 
defendant's attorney may, with the answer, serve upon the pi 
attorney, a written offer, that, if the defendant fails in his defe 
damages may be assessed at a specified snm. If the plaintif 
notice, that he accepts the offer, with or before the notice of Ij 
damages are awarded to him on the trial, they must be assesqd 

§ 737, If the plaintiff does not accept the offer, he cannoB 
upon the trial. But if the damages, awarded to him, do ifl 
the sum offered, the defendant is entitled to recover th&9 
necessarily incurred by him in preparing for the trial of Ufl 
of damages. The expenses must be ascertained, and tlfl 
thereof determined, by the judge, or the referee, by or benl 
the cause is tried. 

§ 738. The defendant may, before the trial, serve upon the p' 
attorney, a written offer, to allow judgment to be taken agaJr 
for a sum, or property, or to the effect, therein specl&ed, wit 
If there are two or more defendants, and the action can be severe 
offer may be made by one or more defendants, againBt whom a i 
judgment may be taken. If the plaintiff, within ten days Uw 
serves upon the defendant's attorney, a written notice thal,^ 
the offer, he may file the summons, complaint, and offer, 1 
acceptance, and thereupon the clerk must enter judgment a 
If notice of acceptance is not thus given, the offer cannot j 
evidence upon the trial ; but, if tne plaintiff falls to obT 
favurable judgment, be cannot recover costs from the time 4 
hut mnst pay costs from that time. 

§ 739. Where the defendant sets up a counterclaim, to ■ 
greater than the plaintiff's claim, or sufficient to reduce Hnr 
recovery below fifty dollars, the plaintiff may serve, upon < 
ant's attorney, a written offer, to allow judgment to be ta) 
him, for a specified sum, with costs, or against the defeuSa 
specified sum, and against the plaintiff for costs. If tlie def 
within ten days thereafter, serves, upon the plaintiff's attornej 
that he accepts the offer, either party may file the summona, cm 
answer, and offer, or copie« thereof and proof of accepta^ 
thereupon the clerk must enter judgment accordingly, 
acceptance is not thus given, the offer cannot be given i 
upon the trial ; but, if the recovery is not more favorabla 
fendant than that so offered, he will not be entitled to r 
from the time of the offer, but must pay costs from that tim, 

§ 740. Unless an offer or an acceptance, made as prescribi 
of the last four sections, is subscribed by the party ma] 
attorney must subscribe it and annex thereto his affidavit, 11 
that he is duly authorized to make it, in behalf of the pai 



MONEl" PAID INTO CODBgC>_ 



?E- 



j^^/iS: 




MONEY PAID IKTO COUBT. 



af morwy inio court, and care and ditpotitioti tfwretff. 



t MS. Put; bdOKin^ mooe; into court is iJiBcbarged, 
744. General riuea m&y reg'ulaite concerning pajment into court. 



ji &nd inventment \if 



74B. Money tobepaidtoconnly ti 

746. Funds ; where and how depodted or inveated. 

747. Powers of Bupreme court aa to transfer, i ' 
guardian, eta. 

74S. When other courts have like power. 

749. Powers of certain officers, touching securitjee. etc. 

750. Provieions relating to death, removal, etc., of officer. 
761. Authority for payment of money by t>ank or trust company. 
7S3. How county treHaurer to keep bia occounte. 

I HA- County treasurer U> report annually to the court. 

I TH. Tbeee proviHiODB applicable in New York to the chamberlun. 

tj 743. A party briDging money into court, pursuant to the directioa Putr 
Itiie court, ia ijiscbargea thereby from all further liability, to the ex- ^^^e^Siw 
K of the money so paid in. eouri1«diB- 

\ 744. The general rules of practice may contain regulations, con- ^^"^ 
nin^ the payment of money into court, in an action, and the care miM may 
\ disposition thereof, which shall govern, where proyiaion in not "SMSng 
lerwise made by law.. '"^"'m. 

[ 745. Unless the courts otherwise specially directs, money, paid into uonev to 
irt, must be paid, either directly, or by the officer who is required by i>e p«H » 
r first to receive it, to the county treasurer of the county, where the ?^'iI^Sar, 
ion is triable. Where it ia paid to an officer, other than the county Sijtaiia 
aaurer, he must pay it to the county treasurer, within four days after in lii 
receives it. In the city of New-York, he must pay it to the cham- "*""■ 
riain, within two days after he receives it. A boud, mortgage, or 
ler security, or a certificate or transfer of stock, taken upon the !□• 
itment of money paid into court, must be taken to the county trea- 
«r of the county where the fund belongs, in his name of office ; or to 
;h other county treasurer, as the court specially directs. But this 
d the next section do uot prevent the court, upon the application of 
jarty to an action, from directing in what manner or place, money, 
id into court in the action, shall be deposited or invested. 
% 746. Provision may be made, in the general rules of practice, for riuid<i 
a deposit, in a bank or trust company, of money paid into court ; for ^g^. 
s investments thereof in the public debt of the United States, or of fij^^ 
Stat«, or for loaning it upon approved interest-bearing mortgages """ 
on real property ; and for the transferring or disposing, from time to 
ne, of the money, or any investment, or security. But the money 
ist be deposited or loaned in the county where the fund belongs, 
lere that can be done conveniently and safely, and with advantage 
the parties interested. 
% 747. The supreme court may direct that money, paid into that Powem of 
art, in an action brought therein, or a bond, mortgage, or other secu- "Sitiaio 
y, or public stock, in the possession or under the control of a county '^"JH'^ 
asurer, which represents money so paid in, be transferred and deliv- inVwtmani 
d to a general or special guardian, committee, or other trustee, upon ^J ^J^" 

Kjr if he has given, security, satisfactory to the court, for the 
:utioa of his trust; or that a bond, mortgage, or other 
. L 
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^^m ii*t». ggg,,^jy^ ^|. public stock, be taken by and m the name of th« g\u 

^V committee, or other trustee ; and be collected, iuvested or loat 

^^ the court directs, or as prescribed in the general rules of practiot 

When § 748. Each superior city court, each county court, and the i 

Jj^y court of the city of New- York, posBeasea, with respect to monej 

hare uke into that court, in an action brought therein, or a bond, mortgl 

t power. other security, or public etock, in or upon which it has been inve 
loaned, the power and authority conferred upon the aupreme coi 
the last section, 
aorufinoffl- § ^*^' ^ county treasurer, or other officer, or a guardian, comi 
etn.toach- OT Other trustee, in whose name is taken a bona, mortgage, en 
«e>,*ow"' security, or public stock, representing money, paid into court, 
action ; or to whom stock or a security, or an account, deed, tc 
^^ receipt, or other paper, representing or relating t« such money, ii 

^L ferred, delivered, made, or given, pursuant to law, is'vested wil 

^1 for the purposes of the trust ; and may bring an action upon ori 

^B tion to the same, in his official or representative character. 

^B Proriflion § 750. Ou the expiration of the official term of a county tr« 
or where a vacancy occurs in his office, by death or otherwise, al 
■ lie stock, bonds, mortgages, and other securities held by him, t 
I, scribed in this title, vest in his succeBaor in office; and all 

^H deposited, as prescribed in thia title, in a bank, trust company en 

^H depository, to his credit, vests in, and must be carried to, the a 

^H of his successor in office. 

^^ Anuiorit; § 7fil. Money, paid into court, in an action, and deposited in i 

^^ nwtVf or truat company, to the credit of a county treaBurer, ahall not b 

SSk or''^ out, without the production of a certified copy of an order of the 

OTwteoiP- for that purpose, countersigned by the judge, by wboee directio 

^'- made. 

Bow ooon- § 762. The accounts of a county treasurer, vritb respect to i 

uw^ received by him, aa prescribed in this title, with each bank 01 

keap bii company, in which it is deposited, must be kept, ao aa to show, 

^^— ««cMuiu. ^iiaij.books of the bank or company, and in the booka of the i 

^^L treasurer, in what particular action, or on what account, each i 

^^m money credited or charged, was deposited or paid out. 

^^f towwor ^ ^^^' ^ county treasurer, who has, in his possession or nni 

^^ toreiMjn Control, money, bonds, mortgages, or other securities, or public 

JJgJ^"' as prescribed in this title, must, once in each year, at the tim 

court. scribed by special order, or by the general rules of practice, m 

report to the court, into which the money was paid, coutaining a 

ment of bia accounts for the preceding year, or since the last a 

was rendered, and of the funds and securities under his control, 

ing to the money paid into that court. The statoment must sh 

tA each action separately, the amount on hand uninvested ; Ui' 

when each sum of money was received ; the time, amount, and 

description of each payment, investment, or loan ; the amount ' 

ited in each bank or trust company ; and the balance on deposit Ui 

and also all public stock, bonds, mortgages and other aecuritie 

resenting the remainder of the fund. The statement must be i 

panied with a certificate of the proper officer of each bank t>i 

company, in which a deposit is made, to the effect, that tb< 

amount, stated to be remaining on deposit, is actually in that b 

company, placed to the credit of the county treasurer, in tlM I 

and not mingled with any other account. If the courts at l"* 

deems the security given by the county treasurer ii "' *^ 
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Ibsds and socurities in bis hands and tinder hia mntro), it mnBt 
ik* aD order directing him to make the security gatiafactory to the 

it 

|7B4. Each prorisioD of this title, relating to a coauty treasurer, i 
dUm to the chamberlain of the city of New York, with respect to 1 
•er paid into court, in an action triable iu the city and county of « 
m York, or with respect to money, or a bond, mortgage, or other ci 
nrity, or public stock, representing money paid into court ; except ^ 
icra apmial prorision, with respect to the same, is otherwise made 
■kw. 
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. when not to abate. 

PTOoeediagH upon tratiBfer of iutereat, or devolution of liability. 

Id.; when Bote p&rty dies aad actiaii bl— """* 

Id. s when oue of eeveral iiarties diea. 

760, Id.; when part of caose of action ai 

When court may order action abated. 

^wcLbI cases excepted. 

DMth of party after verdict, etc 

action for a wrong not to abate after rerdict, etc 

No verdict, etc., can be taken after a party's death. 

Dtath, etc., of public officer or truetae. 



S 7&&. Aji action does not abate by any event, if the cause of action r: 
irvives or continues. ^ 

§ 756. In case of a transfer of interest, or devoluation of liability, the in 
itiou may be continued, by or agMnat the original party ; unlesa,the „{ 
lart directs the person, to whom the interest is transferred, or upon 
torn tlie Itabili^ is devolved, to b^ aubstltuted in the action, or i,j 
ioed with the original party, as the case requbea. jj^ 

g757. In case of the death of a sole plaintiff or defendant, if the ■< 
nse of action survives or continues, the court muat, upon a supple- " 
nttal eumroona and compl^nt, or in its discretion, upon & motion, if 
iide within one year aft«r the decedent's death, in a proper case, 
tn* or compel the action to be continued, by or agunat hia represen- te 
Bn, or successor in interest. •" 

S 708. In case of the death of one of two or more plaintiffs, or one di 
two or more defendants, if the entire cause of action survives to or 
uust tfao others, the action may proceed in favor of or against the 
nivors. But the estate of a person or party jointly liable upon con- 
flt with others shall not be discharged by hia death, and the court 
ij make an order to bring in the proper representative of the decedent, 
ea it is necessary so to do for the proper diaposition of the matter, 
I, when Ute liability is aeveral as well as joint, may order a aever- 
jiatU te action so that it may proceed separately against the represen- 
■"^ I»9 
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tative of the decedent, and agfunst the Burviviug defendaat or del 

ants, as the case requireH. 
III.; oben § 769. In case of the death of one of two or more plaintiffs, o 
oaoMor '^^ *'"* "^ more defendants, if part only of the cauee of action, or 
uUon lur- or Bome of two or more distinct causes of action, aurvives to or ag 

tthe others, the action may proceed, without bringing in the enct 
to the rights or liabilities of the deceased party; and the judg 
shall not affect him, or his interest in the subject of the action, 
where it appears proper so to do, the court may reqiiire or to* co 
the successor, or a person who claims to be the successor, to be bro 
in as a party, upon his own application or upon the application 
party to the action. 
'• § 760. Where such a person applies in his own behalf, the court 
direct that he be made a party, by admendment* of the pleading 
otherwise, as the case requires. Where an application is made b^ 
plaintiff, to bring in such a person as defendant, the court may i 
that a supplemental summons issue, and that supplemental pleac 
be made. Where an application is made by a defendant, to brii 
Buch a person, the court may, and in proper case must, permit 
defendant to commence a cross action for that purpose. The 
action must be brought in the same court, unless the order othei 
specially directs. If it directs that the action be commenced in ani 
court, the latter court may, by order, at any time after the croee a 
is commenced, remove to iteelf the original action, with like effe 
if it had been brought therein. Unless the court otherwise directi 
original action and the cross action must be tried, and jadgment 
dered therein, as if they were one action. 
«wfiM» § ^'^^- ^* "^^y *'"''' ^'*®'' ^^^ *®*'*' "^ **'® plaintiff, or after the 
order riage of the plaintiff, where it afTects the rights of either putj 
J|g^^ court may, in its discretion, upon notice to such persons as it dii 
and upon the application of the adverse party, or of a pcrwm v 
interest is affected, direct that the action abate, unless it is conti 
by the proper parties, within a time specified in the order, not leas 
six months, nor more than one year, after the granting thereof. 
Special § 762. The foregoing provisions of this title do not apply to a 

fepied. where special provision is otherwise made by law. 
Seam of § 763. If either party to an action dies, after an accept«d offi 
KpSfetT*' allow judgment to be taken, or after a verdict, report, or deciaio 
"">■ an interlocutory judgment, but before final judgment is entered 

court must enter final judgment, in the names of the original par 
unless the offer, verdict, report, or decision, or the interlocutory j 
meut, is set aside. 
AciioB (Or § 764. After verdict, report, or decision, in an action to recover i 
*«»"* oges for a personal injury, the action does not abate by the death 
?«!Stei?**'' party, unless the verdict, report, or decision is finally set aside. 1 
»ic. it is finally set aside, the subsequent proceedings, including an a{ 

I from an order setting it aside, or from a judgment or order nn\ 

or setting aside a judgment entered thereupon, are the same, aa 
case where the cause of action survives. 
» lETdiei, § 765. This title does not authorize the entry of a jndgmsDt if 
Ik'uTfMr ^ P^7r ^^'^ ^^^ before a verdict, report, or decision is actnollf 
puir's dered against him. In that case the verdict, report, or decIsioD ta i 
""■■ lutoly void. 



• So in the (iriglnaL 
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MOTIONS AND ORDERS. §§ 7 

■ ^Vh«re an action or special proceodiiig' is authorized or directed ^ 
\xt- \<e brought by or iu the uame of a public officer, or by a m 
\ or other trustee, appoiuted by virtue of a etatule, his death or Jj 
r<loe0 not abate the actionor special proceeding; but the eame 
I r<nitinu6d by his successor, who must, upon his applicatioli, or 
» party interested, be substituted for that piirpoae, by the order 
Riijrt, a copy of which must be annexed to the judgment-roll. 
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Motions and orders gmieraUy. 

. Definition of an oniiir. 

:. Id , ; of s motion. 

. Motions in supreme coart; where to l>e heard. 

. Motions in New York city. 

. Id abnence of jud^e, motion may be transferred to another judge. 

t, TT3. What judges m&y make onlers out of court, without notice. 

L Review of order made by county judg'i;. 

'•, Wben stay of proceedings not to exceed twenty days. 

I. Sabneqaent application for order, aft«r denial, etc., of prior appUca- 

TJ7. Id. ; as to application for judgment. 
TI8. Penalty for violating lust two sections. 
T79. CoatB of a motion ; how collected. 

g 767. A direction of a court or judge, made, as prescribed in thia D 
iCt, In an action or special proceeding, must be in writing, unless "' 
sllierwise specified in the particular case. Such a direction, unless it 
is contained in a judgment, is an order. 

§ 768, An application for an order is a motion. 

§ 769. A motion, upon notice, in an action in the supreme court, ]. 
Bust be made within the judicial district, in which the action is triable, " 
^ in a county adjoining that in which it is triable ; except that where w 
it it triable in the lirst judicial district;* and a motion, upon notice, *" 
auoot be made in that district, in an action triable elsewhere. But 
ftis lection does not apply to a case, where it is specially prescribed by 
l**, that ft motion may be made in the county, where the applicant, or 
Olier person to be affected thereby, or the attorney, resides. 

|7?0. In the first judicial district, a motion which elsewhere mustii 
!» made in court, may be made to a judge out of court, except for a J 
o»w trial on the merits. 

9771. Where notice of a motion ia given, or an order to show cause 1, 

Si returnable, before a judge, out of court, who, at the time fixed for "' 

W motion, is or will be absent, or unable, for any other cantte, to hear ni 

lln motion may be transferred, by his order, made before or at that [J 

or liy the written stipulation of the attorneys for the parties, to ]i 

^~ judge, before whom it might have been originally made. 
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79. MOTIONS AND ORDERS, 

§ 772. Where an order, in an action, may be made by a jud^ 
court, out of court, and without notice, ana the particular judi 
specially designated by law, it may be made by any judge rffi 
in any part of the State ; or, except to stay proceedings a 
report, or decision by a justice of the Supreme Court, or h 
a superior city court within the city wherein his court is lol 
the county judge of the county where the action is triablejj 
the attorney for the applicant resides. Where such an oro^ 
provisional remedy, it can be vacated only in the mode h_ 
scribed by law; in any other case, it may be vacated I 
without notice, by the judge who made it, or, upon notice^ 
by the court. 

^ 77S. The limitation, contained in the last section, of 1 
judges who may make an order, does not apply to a case 1 
prescribed in this act, in general words, that a particular o 
made by a county judge or by any county judge. 

§ 774. An order, made by a judge of a court, other than S 
which the action is pending, may be reviewed in the same i 
if it was made by a judge of the court, in which the action ia j 

§ 775. An order to stay proceedings in an action, for a longer ti 
twenty days, shall not be made by a judge, out of court, excgoj 
proceedings under an order or judgment appealed from, or ]3 
made upon notice of the application, to the adverse pftity^H 
where special provision is otherwise made by law. ^H 

§ 776. If an application for an order, made to a judge i^M 
or to a county judge, is wholly or partly refused, or granterfrl 
ally, or on terms ; a subsequent application, in reference to U 
matter, and in the same stage of the pToceedinga, ehall be mi 
to the same judge, or to the court. If it is made to another ju 
of court, an order granted thereupon must be vacated by th' 
who made it ; or, if ne ia absent, or otherwise unable to hear th 
cation, by any judge of the court, upon proof, by affidavit, of tl 

§ 777, Where an application is made to the court for ja*" 
cannot be withdrawn, without the express permission of tl 
a subsequent application for judgment ehall not be ma^ 
held by anotherjudge, except where the first appUcatloi 
drawn : or where the directions, given thereupon. require<| 
done, before judgment can be rendered; or where the] 
former application is stated, and the proceedings tbereup< 
seq^iient thereto, are fully set forth, in the papers upon whicj 
cation is made. . 

§ 778. A person making an application, forbidden byj| 
sections, with knowledge of the previous application, shall u 
by the court, for a contempt. J 

§779. Where costs of a motion, directed by an order to 1 
not ^aid within the time fixed for that purpose by the o 
time is so fixed, within ten days after service of a copy H 
all proceeding on the part of the party required to pay ther" 
without further direction of the court, until the payra 
But tlie adverse party may, at his election, waive tiie stay^ 
ings. Where the order directs that the costs of the tnoti^ 
event of the action, or where costs of amotion, awarded 1 
have not been collected, when final judgment is entered, I 
taxed, us part of the costa of the action, or set off against a 
to Ihe adverse parly, as the case requires. 
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8790. Where special proviHion is not otherwise made by law, or by 
■ general rules of practice, if notice of a motion, or qf any other 
ediuR in an action, before a court or a judge, is ueceseary, it must, 
_6r80nBil5 served, be served at least eiglit days before the time 
fitted for the hearing ; unless the court or a judge thereof, upon an 
hhvit sliowiiig grounds therefor^ makes an order to show cause, why 
I i^tication should not be granted ; and, in the order, directs that 
(flee thereof, less than eight days before it is returnable, he sufficient. 
'^781. Where the time, within which a proceeding in an action after 

CODUDeneetneDt, must be taken, has begun to run, and has not ex- 
nd, it may be eularged, upon an affidavit showing grounds therefor, 
f the court, or by a judge authorized to make an order in the action. 
Bf8S. In a case specified in the last two sections, the affidavit, upon 
Bth the order was gratited, or a copy thereof, must be served vrith a 
Wof the order: otherwise, the order may be disregarded. 
J763. After the expiration of the time, within which a pleading 
ntbo made, or any other proceeding in an action, after its commence- 
>tBt,)nttflt be taken, the court, upon good canse shown, may, in its 
iKreUon. and upon such terms as justice requires, relieve the party 
nn the consequences of an omission to do the act, and allow it to be 

e ; except aa otherwise specially prescribed by law. 

'794. A court, or a judge, is not authorized to extend the time, 
■ed by law, within which to commence an action ; or to take an 

rl ; or to apply to continue an action, where a party thereto has 
, or bus incurred a disability ; or the time fixed by the court, 
;™liin wliich 11 BUpptemeutal complaint must be made, in order to cou- 
11 action ; or an action is to abate, unless it is continued by the 
Mpartiea. A court, or a judge, cannot allow either of those acts 
P none, after the expiration of the time fixed by law, or by the 

143 



NoUm Of 
notloD, M 

be elgtit 



'.'(aril 

...-Ull l>« _ 



ri^i^i^H* 



_ QlMlllli^n- 



^89. PREFERRED AND DEFERRED CAUSES. | 

orilei, as the case may be, for doing it ; except in a case spscified 
the next Bcction. 

g 785. Where a party, entitled ki appeal from a judgTi>"itt 
or to move or set aside a final judgment for error in fact, tii 
before or after this chapter takes effect, and before the "Xli 
the time within which the appeal may be taken, or the niotil 
the court may allow the appeal to be taken, or the motiovi lo I. 
by the heir, devisee, or personal representative of the dec")Mi) 
tune within four mouthe after his death. 

§ 786. Where an action is brought for the coliective beni 
■ creditors of a person, or of an estate, or for the benefit of a 
pereoDS, other than the plaintiff, who will come in and contri) 
expense of the action, notice of a direction of the court, coni 
judgment or order, requiring the creditors, or other penwn 
to exhibit their demands, or otherwise to come in, must bn 
once in each week, for at least three successive weeks, hi 
loneer aa the court directs, in the newspaper, published at 
which legal notices are required to be published, and in a n< 
published in the county where the act is required to be dpne. 
J § 787. The period of publication of a legal notice, in an 
special proceeding, brought in a court, either of record or not 
or before a judge of such a conrt, must be computed, ho aa 
the first day of piiblication, and include the day, on which 
event, of which notice is given, is to happen, or which com] 
full period of publication, 

§ 788. The time within which an act, in an action or Bpe^al 
iug, brought, as specified in the last section, is required bi 

done, must be computed, by excluding the first, and includ 

day ; except where it is otherwise specially prescribed by lawl i 
last day is Wunday, or a public holiday, it must be excluded, 
the act is required to be done within two days, and an ioterremng itj 
is Sunday, or a public holiday, it must also be excluded. 



ARTICLE SECOND. 



Prbfbrbsh a 



ClDSBS. 



SBCTtoM 789. Preference of certain actions by the people. 

790. Id. i of cnmiDal kctions. 

791. Id. ; BJDDDg civil octioux. 
192. Id. ; in mnjidamiiB or profaibilion. 
793. ■When an order ia necessary. 
iM. When cause paased, how ptaceil upuu Ihe 
795. Note of ismie to atat« time when passed. 

10 g 789. A trial, motion, appeal, or hearing, in an action by tha 
Hoiuiiy pie to recover money, funds, credits, or other property, held or (rtrow 
Bpcuplo. by the State, or held or owned, officially or otherwise for, or in bflkll 
of, a public or governmental interest, by a municipal or other pn*^ 
oorporation, or by a board, officer, custodian, agency or agent of 
State, or of a city, couuty, town, village, or other division, eubdivM^ 
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nartmoitt, or portion of tbe State, wtiicfa the defendant htia, without ^ 
^, obtained, received, converted, or disposed of; or to recover dam- 
w, or other compensation, for so obtaining, recen'iug, paying, con- 
rting. or disposing of tlie same ; or the aiding or at«tting thereof; 
BDtJIlcd, on the appttcatiou of the Attorney-General, to a preference 
•r Miy other bnsiness, at a term or sitting of any court of the State, 

■imective of ita place upon the calendar. i 
5700. A criminal action, including an appeal or other proceedings.;^ 

■ orisiinal cau»e, in entitled, under the direction of the court, to ooHqm 

feference in the trial or hearing thereof, over all civil actions and H 

Ada] {ffoceedings, except as prescribed in the last section. I 
1 791. Civil causes are entitled to preference among themselves, in mj ^ 
• trial or hearing thereof, in the following order, next after the causes h^*! 

MetSed in the last section but one : J 

1. An action or special proceeding, in which the people of the State I 

!• parties, and appear by the Attorney-General ; where the Attorney- I 
BBAial has given notice, at the time of service of notice of trial or 
t^ntDOnt, of a particntar day in the term, on which he will move it. 

t the action or special proceeding is not moved by him for trial or argu- I 

Unt on that day, or as soou thereafter, in the same term, as the court I 

B hear it, the other party may then move the trial or argument ; 1 

QieTwise, it shall not be moved out of its order at that term, except by | 
Im special order of the court. 

S. An action or special proceeding, in which a board of ofhcers exer- 

iAng powers conferred by a statute for the protection of public health, 1 
ft pnbHc or private property, or for the prevention or punishment of 
rtouitloua of a statute relating to either of those subjects, or the com- 

idtnonerB of pilots in the city of New York are parties ; where a I 

Mice, similar to the notice prescribed in the last subdivision, has been 'j 

Mrved by their attorney, at the time of service of the notice of trial or i 

■rgumeut. The provisions of the last subdivision, relating to moving J 

Die trial or argtunetit, apply to a cause within this subdivision. • 

!J. In the court of appeals or the supreme court, an appeal taken by 

Htiier party, in action or special proceeding other than as specified J 

it BuixiivlBion first of this section, where the people of the State, or a J 

hoard of State officers, are sole parties, or a State officer is a sole party, ■< 

fJuutiff or defendant. j 

4. In the court of appeals, an action, a party to which has died, I 
peading the action, where the pendency of the action prevents a final I 
Kttlement of the estate of the deceased party. J 

5. In any court, an action, in which an executor or administrator is I 
lie sole plaintiff or sole defendant ; an action for the construction of, or I 
in adjudication upon, a will, in which the administrator with the will I 
tonexed, or the executor of the will, is joined, as plaintiff or defendant, I 
rilb one or more other parties ; an action in which a receiver of a I 
tviDgs bank is sole plaintiff or sole defendant ; and, in the court of I 
ppe& or the supreme court, an appeal from the decree or decision I 
r a surrogate's court, determining a will to be valid, and admitting it I 
f probate, or granting general letters of administration. 

0. An action for dower ; where the plaintiH' makes proof, by atfida- 
|_1b the eatisfaction of the court, or a judge thereof, that she has no 

HBJHtt means of mpport, aside from the estate in controversy. J 
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SERVICE OF PAPERS. 

J . Au aetJoii againet a corporation or joint-stock aeeociation, issoii ^ 
bank notes, or any kind of paper credits, to circulate as money ; or bf 
OT against a reeeiver of such a corporation or association. 

8. An action acainst a corporation, founded upon a note, or otier 
evidence of debt, for the absolnte payment of money. 

9. An action against a sheriff, in his official capacity. 

10. A cause entitled to preference, by the general rules of practiM, 
or by the special order of the court in the particular case. 

Where an i:<jsue of law and an issue of fact, or two or inord other 
questions of different natures, come before the same term of tlie rOUrt 
for trial or hearing, the preference given by this section affecte Oli^r 
the order, in which the iasuee or qnestious of the 3a,me nature are tvb* 
disposed of. 

§ 792. Where & writ of mandamus or of prohibition has been issnetft 
from the general term, to a special term, or a judge of the same cfitirt, 
the cause may, in the discretion of the court, or, where au appeal I> 
taken therein to the court or appeals, in the discretion of that court, fc» 
preferred over any of the causea specified in the laat sectjon. 

§ 793. Where the right to a preference depends upon facta, which^ 
not appear in the pleadings or other papers, upon which the cause iS' 
be tried or heard, the party desiring a preference must procure an or* 
therefor, from the court, or a judge thereof, upon notice to the advem 
party. A copy of the order luuat be served, with or before the uolin 
of trial or argument. Such an order is not appealable ; but it may be 
vacated by the judge or judges holding the term, at which the pre- 
ferred cause is noticed for trial or hearing. But a preliminary ord«rb 
not requisite, in a case embraced within subctivision first or second of tto 
last section but one; and the order, in a case embraced within sabdivt- 
eiou seveuth or eightti thereof, may be made ex parte, and is concliirive. 

§ 794, Where au action or special proceeding, placed upon the cal- 
endar of a term of a court of record, held in the city and county at 
New-York, is regularly called and passed, without a postponemenl by 
the court, for good cause shown, it must thenceforth be placed od tb» 
same or a future calendar, as if the date of the issue was the tine 
when it was thus passed. 

g 795, In a case specified in the last section, the party placing the 
cause upori the calendar, for a subsequent term, must state, in the note 
of issue, the date of the issue, ae prescribed in that section. If he 
omits to do so, by reason whereof the cause retains its priority on the 
calendar, the court, on the application of the adverse party, o rctj '^ 
motion, may strike the cause from the calendar. 
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787. Other ni 

798. Dunlile time when served through the post-olHce. 
79S. When joper to ba served on attorney ; when eer 
800, When eervice m»y be mode on clerk, tor uon-retddeat 
SOI. Servius Ihroufrh branch p08t.oSice id New-York city, 
80S. This artidc not applicable to service of Bummona, etc. 





SERVICE OF PAPERS. §§ 

I S TO6' A notice or other paper in an action, may be eerved on a party 
iran attorney, either by delivering it to himperBoualiy, orintheman- 
iiar i>r«acribed in tbe next section. 

§ 797. Where the service is not personal, it may be made as follows : 

1. Upon a party or an attorney, through the post-office, by depoait- 
iw the paper, properly inclosed in a post-paid wrapper, in the poat- 
o&e of the party or the attorney serving it, directed to the person to 
be Berred, at the address, within the State, deei^ated by him for that 
purpose, upon the preceding papers in the action ; or, where he has 
tut nuide such a designation, at his place of residence, or the place 
where he keeps an omce, according to the best information wliJch can 
Ovaveniently be obtained concerning the same. 

S. Dpoii an attorney, during his absence from his office, by leaving 
Um paper with his partner or clerk therein, or vi-ith a person having 
ihft^ thereof. 

3. Cpon an attorney, if there is no person in charge of his office, and 
the service i^ made between six o'clock in the morning and nine o'clock 
b ih« evening, either by leaving it, in a conspiciions place in his office, 
at by depoeiting it, inclosed in a sealed wrapper, directed to him, in 
W office letter-box ; or, if the office is not open, so as to admit of leav- 
ins the paper therein, and there is no office letter-bos, by leaving it 
■t aia resiaence, within the State, with a person of suitable age and 
diKxeUou. 

i Upon a party, by leaving the paper at his residence, between six 
o^ock in the morning and nine o'clock in the evening, witli a person of 
nitahle age and discretion. 

8 798. Wliere it is prescribed in this act, or in the general rules of n 
pnetice, that a notice must he ^ven, or a. paper must be served, \vithin „ 
ftipe«:ilied time, before an act is to be done; or that the adverse party g 
W a epecitied time, after uotice or service, within wliich to do an act ; d 
if service is made through the post-office, the time so required or 
iQowed is double the time specified ; except that service of notice of 
t6al may he made, through the post-office, not less than sixteen days 
Wore the day of trial, including the day of service. 

799. Where a party has appeared, a uotice or other paper, required w 
b be sen'ed in au action, must be served upon his attorney. If & m 
dsfendant lias not appeared, service of a notice or other paper, in the ** 
ndinuy ptoceedings in the action, need not be made upon liim, unless ^ 
btis actually conlined in Jul, for want of bail. *" 

S 8(10. Where a party to an action, who has appeared in person, re- ^ 
iides witlioiit the State, or his residence cannot, with reasonable dili- {jj 
nnoe, be ascertained, and he has not designated an oildress, witliin i-i 
the 8tiste, upon the preceding papers, service of a paper upon him may ||; 
be made, by serving it on the clerk. 

g 801. Ill the city of New-Tork, where a paper is served, or a return g. 
is made, through the post-office, the deposit of the package in a branch ^^ 
pMt-offic« has the same effect, as a deposit in the general or principal !•• 
pgat-office of that city. 1^ 

g 802. This article does not apply to the service of a summons, or t 
-^t process ; or of a paper to bring a party into contempt ; or to a ^ 
Vbere the mode of service is specially prescribed by law. ■• 
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SBOTIoir 803. Court may direct discovery of books, e 
804. Riilea to prescribe the cases, ate. 
80G. Petition for discovery, kiul drder thereupon, i 

806. Order, when and by whom vsfnted. 

807. Proceedinifs upon the return of the onler. 

808. Penalty for disobedience. 

809. Effect of papers, etc., produced, 

§ 603. A court of record, other than a iusticea' court in a city, hu 
power to compel a party to an action pending therein, to produce and 
discover, or to give to the other party, an inspection and copy, or per- 
mission to take a copy, of a book, document, or other paper, in V\a pot- 
session or under his control, relating to the merits of the action, or of 
the defence therein. 

g 804. The general rules of practice must prescribe the cases, in 
which a discovery or inspection may be so compelled, and the proceed- 
ings for that purpose, where the same are not prescribed in this act 

' § 805. To entitle a party to prociu« such a discovery or iuspectioo, 
he muMt present a petition, praying therefor, and verified by affidavit, 

'■ to the court, or to a judge authorized to make an order in the action ; 
upon which an order may be made, directing the party, s^ainst whom 
the discovery ot inspection is sought, to allow it, or, in default thereof, 
to show cause before the court, at a time and place, and upon a notice, 
therein specified, why the prayer of the petition should not b« 

. granted ; and, if necessary or proper, that his proceedings be stayed 
until the hearing of the application, although the stay exceeds twenty 
days, 

§ SOB. All order, made aa prescribed in the last section, may be 
vacated, by the judge who granted it, or by the court, upon satisfactory 
proof, by ttlfidavit ; 

1. That it ought not to have been granted, or that it has been com- 
plied with ; or, 

2. That the party required to make the discovery, or permit Ote in- 
spection, has not the possession or control of the book, document, or 
other paper, directed to be produced or inspected. 

§ 807. Upon the return of the order to show cause, the (■•■tirt mnr 
make such an order, with respect to the discovery or insj" ■ 
for, as justice requires. Where either is directed, a i ' 
appointed by the order, to direct and superintend it; wh' 
unless set a«ide by the court, is presumptive, and, excei-: 
inga for contempt, conclusive evidence, of compliance or ii>>ii i-<iiini!i- 
ance with the terms of the order. A fixed sura, not exceeding twmiy 
dollars, may be added to the costs of the motion, for th« feeB of tba 
referee. 

§ 808. Where an.order, made aa prescribed in the Ia«t - ' 
a discovery or infection, the party in whose behalf it \mi 
upon proof, by affidavit, that the adverse party has f^n 
and upon notice to him, apply to the court, for t^ -.r-fr- • 
for the failure. Upon the hearing of the apjl' 
upon the payment of such a sum, for the exp- :i 

the court fixes, aud upon compliance with such ■>'■ •..-...- r. .i.-it^ 
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BONDS AND UNDERTAKINUfS. 

iost to impose, permit the party in default to conu)Iy with the order 
lot a diacoTeiy and iDBpectioii ; and, for that purpose, it may direct 
ibikt the application to punish him stand over to a future time. Upon 
Itie final hearing of the application to punish the party in default, the 
wart, in a proper case, may direct that hifs complaint be dismissed, or 
bis answer or reply be stricken out, and that judgment be rendered 
iccordingly ; or it may make an order, striking oiit one or more causes 
of action, defences, eounterclaims, or replies, ioterpoaed by him; or 
that he be debarred from maintaining a particular claim or defence, 
in relation to which the discovery or inspection was sought. Where 
the party has failed to obey an order, allowing an inspection by the 
lulverse party, and requiring him to furnish a copy, or permit a copy 
<lo be taken, the court may also direct that the book, document, or other 
i|Niper, bn excluded from being given in evidence ; or it may punish 
the party for a contempt ; or both. 

§809. A book, document, or other paper, produced under an order, K 
Bade as prescribed in this article, ha« the same effect, when used by fj 
ihe party requiring it, as if it was produced upon notice, according to di 
ttie practice of the court. ,^^f*-t.%« t< f^ • 

I 

EpSaingt as prescribed in this act, must t>e acknowledged or proved, 
ud certified, in like manner as a deed to be recorded. 

8 811. Where a provision of this act requires a bond or undertaking, 
with sureties, to be given by, or in behalf of, a party or other person, 
h« Deed not join with the sureties in the execution thereof, unless the 
novision requires him to execute the same ; and the execution thereof 
■jr one eurety is sufficient, although the word, " sureties," is used, 
miteaa the provision expressly requires two or more sureties. 

g 812. A bond or undertaking, executed by a surety or sureties, as 
inscribed in this act, must, where two or more persons execute it, be 
joiiit and several in form ; and, except as otherwise expressly pre- 
scribed by law, it must be accompanied with the affidavit of tach 
nrety, subjoined thereto, to the effect, that he is a resident of, and a 
hiMiseholder or a freeholder within, the State, and is worth the penalty 
of Uie bond, or twice the sum specified in the undertaking, over all the 
debts and liatnlities, which he owes or has incurred, and exclusive of 
nroperty exempt by law from levy and sale under an execution. A 
booa OT undertaking given by a party, without a surety, must be 
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BIO. Bonds, undertakings, etc., must be Bcknonledi^. 

811. Party need not join with biB sur«tlefi ; when one surety is aofficknt. 

81S. Porta of bond or underlaking ; affidavit of sureties ; approval by 

court or judge. 
818. When Beveral sureties may justify, each in a ainsller soin. 
814. Booda, eto., to the people or a public ofBcer for the benefit of a 



l»dsed. 
Part; naad 

S3 

niretyta 



(lertaking; 



accompanied by bis aliidavit, to the same effect. The boud or niidei 
takiug, except as otherwise expressly prescribed by law, must Iw 
approved by the court, before which the proceeding is taken, or a jui" 
thereof, or the judge, before whom the proceeoing ia taken. T 
approval must be indorsed upon the bond or nndertaKlng'. 

g 813. But where the penalty of the bond, or twice the Bum epeciC 
in the undertaking, is twenty thousand dollars, or upwarda, the a 
or judge may, in its or his discretion, allow the sum, in which a mir 
is required to justify, to be made up by the justification of two or m 
sureties, each in a smaller sum. But, in that case, a. surety can' 
justify in a sum \eis than ten thousand dollars; aud, where two ui 
more sureties are required by law to justify, the same petaoa cannot si 
contribute t.o make up the sum, for more than one of them. 

§ 814, Where a bond or undertaking has been given, aa prescribe*! 
a by law, in the course of an action or special proceeding, to the peof-' 
g or to a public officer, for the benefit of a party or other person in' 
« ested, aud provision is not specially made by law for the prosecui 
thereof; the party or other person, so interested, may maintain 
action in his owu name, for a breach of the condition of the bont' 
of the terms of the undertaking ; upon procuring an order, grar 
him leave so to do. The order may be made by the court, in » 
the action is or was pending ; or by a superior city court, the m 
court of the city of New York, or a county court, if the bond or t' 
taking was given in a special proceeding, pending before a ju' 
that court ; or, in any other case, by the supreme court. Notic© 
application therefor must be given, as directed by the court 
to the persons interested in the disposition of the proceeds. 

§ 815. A bond or undertaking, given in an action or special] 

ing, as prescribed in this act, continues in force, after uie sail 

of a new party in place of an original party, or any other chaag' 
parties ; and has thereafter the same force and effect, as if then gi" 
anew, in conformity to the change of parties. 

§ 816. A bond or undertaking, required to be ^v«n by this act 
must be filed with the clerk of the court; except where, in a spec^ 
case, a different disposition thereof is directed by the court, or 
scribed in this act. 



ARTICLE SIXTH. 



OruBR Maitsbs. 



Sbotiok bit, Consolidating causes ia same court. 

818. Id. i in different cwnrto. 

819. Id. ; by plaindfi'. 

820. Interpleiulei- by order in cerl^n CBMfi. 
Sai. DismisBBl of complaint for neglect Ui eei 
S23, Id. ; for neglect to proceed. , 
823. Feigned ieeanK abotished, and order fnr trial iub«titut«d> 1 
S34. Summons and pleadings to be filed witbin ten days alter ■ 

836. Papera b Bpecial proceediiiKS ; where to '"■ •"'"' • 
826. PuhlicBtion, if no newspaiwr in couiily. 

837. 8pecia! references in certain caws. 

a 817. Where two or more actions, in favor of th« g 
against the same defendant, for causes of action which v 



o he fUed. 



i 



k 



tleftd* 
oidttr 

fcltfA 



n- 

sfto 

otto 



iBlto 



,aad 



ed. 



IffUHB 



i^ 



nlA 
■1 

Md- 



X 

v^ 



iOftp 



drlA 



er by ordw i 

Tllnnliiu] * 



INTERPLEADER; NEGLECT, ETC. §§ 818-826. 

lending io the same court, the court may, in its dieeretioii, by ^^^^^ ,„ 
I, cQn5ulidat« ftny or all of them, into one aclioii. samscoiut. 

""B, Where one of the actions ie pending in the supreme court, and J^iL'" 
r is pending in another court, the supreme court may, by order, ™" 
I to itself the action in the other court, and consolidate it with 
I in the supreme court. 

f8l9. Where ee^iiarate actions are commenced against two or more id.: ^ 
nd several debtors, in the same court, and for the same cause p"'" 
Ictioit. the plaintiff may, in any stage of the proceeding, consoli- 
p them into one action. 

I 820. A defeudant, against whom an action to recover upon a con- iDierpiexi- 
Vt, or an action of ejectment, or an action to recover a chattel, is e^r*"""*"' 
, may, at any time before answer, upon proof, by affidavit, that oi 
, not a party to the action, makes a demand against him for 
i debt or property, without collusion with him, apply to the 
, upon notice to that person, and the adverse party, for an order 
ub&titute that person in his place, and to discharge him from liabil- 
to either, on his paying into court the amount of the debt, or deliv- 
g- possession of the property, or its value, to such person as th 
*. directs. The court may, in ita discretion, make such an order. 
21 . Where, in an action against two or more defendants, the plain- disidUui 
Dreasonably neglects to serve the summons upon one or more of pl^™^, 
without whose presence a complete determination of the contro- nc-siBotto 
I cannot be had, the court may, in its discretion, upon the applica- JJ'"""™- 
L^r a defendant who has appeared in the action, diemies the 
Btsint as against him, and render judgment accordingly. 
SQ. Where the plaintiff unreasonably neglects to proceed in the w.; ft 
B Bgsdost a defendant, the court may, in ita discretion, upon the JJ|^ 
'eaUon of that defendant, dismiss the complaint as against him, 

ader judgment accordingly. 
( J3. Feigned issues have been abolished. In a case, where neither FeigL_^^_ 
ty can, as of right, require a trial by jury of an issue of fact aiis- la,^. asd 
I " upon the pleadings, or where a question of fact, not in issue upon ^f.^ 
I : pleadings, is to ne tried, an order for the trial thereof by a jury suinwa, 
u\y be made, stating, distinctly and plainly, the questions of fact to 
p tried. Such an order is the only authority necessary for the trial. 
I § 824. The summons, and each pleading in an action, must be filed ^"j™,^ \ 
' 'i the cleti:, by the party in whose behalf it is served, within ten ingi.'ton* 
rafter the service thereof. If the party fails so to file it, the adverse ^^"J,^^ 
r, QD proof of the failure, is entitled, without notice, to an order after mt- 
I a judge, that it be filed within a time specified in the order, or '''"^' 
wemed abandoned. 
[ *25. A return or other paper in a special proceeding, where no papen in 
disposition thereof is prescribed by law, must be filed, and an l^^'Ja. 
therein must be entered, with the clerk of the county in which '"^^^" 
acial proceeding is taken, if it is before a county officer, or a '" 
Kof a court established in a city ; if before a justice of the supreme 
I vith the clerk of a county designated by the justice ; or, if no 
tatioo is made by him, of a county where one of the parties 

. Where a notice, or other proceeding, is required by law to be p 

died in a newspaper published in a county, and no newspaper i 

iied therein, or to be published oftener than any newspaper i 

Jvly published therein, the publication may be made in a news-' 

■ of an adjoining county, except where special prorision is other- 

' J by law. 





§ 827. REFERENCE. [ohaf. yd; 

Special ref. ^ ^^* Where a provision of this act authorizes the court to appro* 
«reiic€B in' an Undertaking, or the sureties thereto ; or to make an examination 
ggff^ inquiry ; or to appoint an appraiser, receiver or trustee ; it may ddrc 
a reference, to one or more persons designated in the order, either i 
make the approval, examination, inquiry or appointment, or to rep , 
the facts to the court, for its action thereupon. And where, accora* .j 
to the practice of the court of chancery, on the thirty-first day 
December, eighteen hundred and forty Hsix, a matter was referable I 
the clerk, or to a master in chancery, a court having authority to . 
thereupon, may direct a reference to one or more persons, designa 
in the order, with the powers which were possessed by the clerk, or 
^ master in chancery, except where it is otherwise specially prescri^ lo 

bylaw. 
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AP. IX.] COMPETENCY OF WITNESSES. § 828. 



TITI^l 



CHAPTER IX. 

EVIDENCE. 
ITLE I. — General regulations respectino evidence, and the 

COMPETENCY AND MODE OP EXAMINATION OP" A WIT17E88. 

ITLE II. — Compelling the attendance and testimony op wit- 
ness. 

"E III. — Depositions. 

E IV. — Documentary evidence. 

xjE V. — Miscellaneous provisions. 



TITLE I. 

^neral regulation^ respecting evidence^ and the competency and mode of 

examination of a witness. 

STiCLB 1. Competency of a witness ; evidence in particular cases. 
3. Administi'ation of an oath or afiii*mation. 



ARTICLE FIRST. 

Competency of a Witness ; Evidence in particular Cases. 

jcTioM 828. No witness to be excluded by i-enson of interest, etc. 
829. 'When party, et^., cannot l)e exaininecl. 
*830. Id. ; husband or wife of party, etc. 

831. When husband and wife not conij>etent witnesses. 

832. C(»nviction for crime, not lo excbuie witness; how conviction proved. 

833. Clerg-ynicn, etc., not to di8<'lo.se confes*<ions. 

8«'i4. Physicians not t-o di.<«doHe pi*ofessional infonnation. 

835. Attorneys and counstdlors n(»t t/> di:«close coniuiunications. 

83t). Application of the IjLst thi-ee sections. 

837. When witness not excused from testifying-. 

KW. Evidence of party may l»e i-e butted. 

839. Ailmission by member of coi']>()nition. 

840. Seal, presumptive evidence of consi.lei-ation. 

841. Pi-esumption of (ieath in certain cases. 

828. Except as otherwise specially prescribed in this title, a person xo witneai 
all not be excluded or excused from being a witness, by ronson of his ciuoLa uv 
I* her interest in the event of lui action or special proceeding ; or n'tt-son oi 
ecaiise he or she is a party thereto ; <ir the hu.sband or wife of a party "ii^"'*'' 
tiereto, or of a person in whose behalf an action or special proceeding 
\ brought, prosecuted, opposed, or defended. 
" 829. Upon the trial of an action, or the hearing, upon the merits, jy*'^7,P*' 
I s))ecial proceeding, a party, or a person interested in the event, raniuit'iie 
a person from, through, or under whom, such a party or interested «x»»n'"«^- 
''SOIL derives his interest or title, by assignment or otherwise ; shall 

•Stricken out. \»^-J 
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TIT I K 1 

not be examined, as a witness, in his own behalf or interest, or in be- 
half of the party succeeding'" to liis title or interest, against the execu- 
tor, adruiniftitrator, or survivor of a deceased person ; or tlie committee 
of a lunatic ; or a person deriving his title or interest from, through, 
or under a deceased person or lunatic, by assignment or otherwise; 
concerning a personal transaction or communication between the wit- 
ness and the deceased person or lunatic, except where tlie executor, 
administrator, survivor, committee, or pei*son so deriving title or inter- 
est, is examined in his own behalf, or the testimony of the lunatic or 
deceased person is given in evidence, concerning the same trausactiou 
or communication. 

S ^'^^>. This section was repealed by chap. 1C6 of the Laws of 1878. 

Whuniiiid- vS 881. A husbani"" or a wife is not competent to testify against the 

wifo n'"i other, upon the triai of an action, or the hearing, upon the merits, of a 

*SiK"^ special proceeding, founded upon an allegation of adultery: except to 

M.: wiiiii prove the marriage. A husband or wife shall not be compelled todis- 

coiniu'irni. ^.\^y^^ ^^ confidential communication, made by one to the other, diiriug 

tho marriage. In an action for criminal conversation, the plaintiff's 

wift; is a competent witness for the defendant, as to any matter in con- 

trovi^rsy ; exce])t that she cannot, without the plaintift"'s consent, dis- 

(•l«).<e any contidential communication liad or made between herself and 

tin* plaintitf. 

Coii\H-iion v^ S:{'J. A pers(»n, who has been convicted of a crime or misdemeanor 

i1IIm.I'".\- is, notwithstanding, a competent witiH'ss: but the conviction may be 

i:iu«U!\vU- pr()V<Ml, for the purpi»se of alfecting the weight of his testimony, either 

ronuviinii l>y the record, or by his cross-examination, upon which he must answer 

pnnLd. j^ny (pi»..stion, relevant to that inquiry ; and the party cross-examining 

him is not cinicluded, by his answer to surh a question. 
t:iiri:y- S ^^^''i. A cleigvman, or other minister of any religion, shall not 1< 

iIIIi'ri.'.M-' •*H'>^^'^'''^ to disclose a confession made to him, in his professional char- 

riMHi i- aeter, in the course of discipline. enjoin«Ml by the rules or practice of 

i«;---i.ni.-. ^jj^^ religious body, to which he beloiigs. 

Piixsiriaii., Ji KM. A person, <bily authoriy.od to practice ]ihysic or surgery, shall 
[.'[,').[." 'jl^ not be allowed to disclose any information whieh he actpiired in attend- 
ir-M..iiai ing a patient, in a professional capacity, and which was necessary ti 
ii'nlil'"'^ onal>ie him to act in that capacity. 

An..rrii'\^ S SIJO. An attorney or counsellor at law shall not be allowed to disr 
M'nMi-'n.Vi close a ctMumunication, made by his client to him, or his advice givei 
I.. .lu.ii.^r thereon, in the com'se of his professional enipli)yment. 
rjVii!In!.'."' S ^»^*>- 'l^bt* 'Ji'^t three sections ajjply to every examination of a i^ersoi 
Appiira iis a wituess, uulcss ihe provisions thereof are expressly waived by th« 
l{i''"i!!n-" pei>on confessing, the patient, or the <'lieiit. 

MMij.iii,. 8^)7. A competent witness shall not bi? excused f mm answering; 

nV'.-'li-yi" relevant question, on the ground only that the answer may tend t 

lyu— .1 I'Malilish the fact, that he owes a debt, nv is otherwise subject to a civ? 

ivi'n^'. " ' suit. But this provisiiin do(»s not require a witness to give an answei 

whicli will tend to ac<Mist» himself <»f a crime cr misdemeanor, or t 

expose him to a penaltv or forfeitun*: n(n' does it vary anv other ruh 

respecting the examination of a witness. 

ir)4 



OATHS AND AFFIRMATIONS. §§ 

. The teatimony of a. iinrty, taken at the instance of the adverse 
Rjpmlly or by deposition, may be rebutted by other evidence. 
JBd- The adnuBsion of a. member of an aggregate corporation, who 
■ ft pftrty, shall not be received as evii]ence against the corporation, 
% it was made concerning and while engaged in a transaction, in 
% he was the authorized agent of the corporation. 
"0. A seal upon an executory instrument, hereafter executed, is 
resumptive evidence of a anfficient couaideration, which may be 
id, as if the instrument was not sealed. 
141. A person, upon whose life an estate in real property depends, 
OUUDB without the United States, or absents himself, in the State 
where, for seven years together, is presumed to be dead, in an 
t or special proceeding, concerning the pro^ rty, in which his 
comes in question, unless it is afhrmatively proved that he waa 
1 vitbin that time. 
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ARTICLE SECOND. 
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A.FFIBMi1KIS. 



flBOnoii 64S. Before wboni ontha and aJMavita may be taken. 

843. Id. ; in special cases. 

844. Id. ; without the Slate. 
S45. Geoertd mode of swearing. 
841!. When kissing the goepelB dispenaed with. 
847. Wheo aflirmation to be made. 
S4S. Other mudee of sweaHnir. 
849. tiwearinj; persons not Chriatians. 
85(1. Coarl may eiamino witnesBes, 
8M. Swearing' falsely in any form, perjury. 

. An oath or affidavit, required or authorized by law; except an 

a juror or a witness upon a trial, an oath of office, and an oath 
1 by law to be taken before a particular officer; may be taken 

B a judge, clerk, deputy-clerk, or special deputy -clerk, of a court, 
"liy public, mayor, justice of the peace, surrogate, special county 
, special surrogate, coiinty clerk, deputy county clerk, special 
J county clerk, or commissioner of deeds, within the district in 
f th« officer is authorized to act ; and when certified by the officer, 
in been taken before him, may be used in any court, or before any 
r or other person. 

^. Where an officer, person, board, or committee, has been here- 
^ or is hereafter authorized by law, to take or hear testimony, or 
r or receive an affidavit, or to take a depo^tiou, in relation to a 
r, coDceriiiug which he or it hiis a duty to perform, the officer or 
I, OT a member of the board or committee, may administer an oath, 
lat purpose. Where an officer, person, board, or committee, to 

1 or to which application is made to do an act in an official 
_Clty, requires information or proof, to enable him or it to decide 
i' tlte propriety of doing the act, he or it may receive an affidavit 
bat purpose. 

B 844. Ad oath or affidavit required, or which may be received, in an 
actiou, special proceeding, or other matter, may be taken, without the 
State, except where it is otherwise specially prescribed by law, before 
«n ollirer authorized by the laws of the State, to take and certify the 
orkDowIudj^ment and proof of deeds, to be recorded in the State ; and, 
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IklMly In 

Myfonn, 



wlien certified by him to h&ve been taken before hiiu, and accoinpaniedl 
with the like certificates, as t« hiti official character and the ^nuiueDeal 
of hia signature, as are required to entitle a deed aeknowlrfgedbefmrl 
him to be recorded within Uie Mtate, may be used, a^ if taken and m 
tified in this State, by an officer authorized by law to take and certi^l 
the same. 

J| § 845. The usual mode of administering an oath, now pratUeeii, li. 

ng. the person who swears laying hia hand upon and klseing the goepeb, I 
must be observed, where an oath is administered, except ae ouleTwiul 
specially prescribed in tJiis article. 

kiM- g 84tl, The oath mwat l>e administered in the following form, to » 

\i-^'' person who so desires, the laying of the hand upon and sissiiig the 

gospels being omitted : " You do swear, in the presence of the ever- 
ving God". While so swearing, he may or may not hold up his haud, 
at his option. 
'^ § 847. A solemn declaration or affirmation, in the following form, 
i»de. must be administered to a person who declares that he hae couBCien- 
tious scrnples against taking an oath, or swearing in any form: "Yoii 
do solemnly, sincerely, and truly, declare and afiirm", 
^^ § 848. If the court or officer, before which or whom a person ie 
ag. offered as a witness, is satisfied, that any peculiar mode of eweariD)E< 
in lieu of, or in addition to laying the hand upon and kisring the n^ 
pels, is in his opinion, more solemn and obligatory, the court ot oSmt 
may, in its or his discretion, adopt that mode of swearing the wltoen- 
849. A person, believing in a religion other than the Chtistitn, 
iTom according to the peculiar ceremonies, if any, of hia 
itead of as prescribed in section eight hundred and for^- 
five or section eight hundred and forty-six of this act. 

§ 850. The court or officer may examine an infant, or a person 
apparently of weak intellect, produced before it or him, as a witoes!, 
to ascertain his capacity and the extent of his knowledge ; and may 
inquire of a person, produced as a witness, what peculiar ceremonies 
in swearing he deems most obligatory. 

g 851 . A person swearing, affirming or declaring, in any form, whet* 
an oath is authorized by law, is lawfully sworn, and is guilty of peijury. 
in a case where he would be guilty of the same crime, if he had nrcn 
by laying Me band npon and kissing the gospels. 



EbiiaUua. may be 
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Otmpeliing the alteTidance and t^stimonj/ t^f a wUHtu, 

Bbctioh 862. Mode of eerving subpoena ieeued out of a. court. 

663. Penahy for disobedience. 

SM. Subpcen& to be issued by judg«, etc. 

S5&. Penalty for disobeying subpceiia ; warrant for witaeM. 

&h6. When witness to be imprisoned. 



. Conl« 



a of 



858. To whom directed ; how eiecuted. 
6Et9. Qualification of preceding sections. 

860. Witness exempt from art-est. 

861. When to be discbnrged from arrest. 



^^H^Hnnot to b 



9 rnny be dJBch»rg«d 



. . . AppUoitioD of hregmag provisioitB to iutlfmenta. 

866. Records not to be reniovea by virtue of subpaenA. 

867. I(t.; booliB of sccount. 
MS. BookB, etc., of corporation, how produced. 
869. When perBOnol attendance not required b; suptEiu duces tecnm. 

362. A sDbiKSiis, issued out of the court, to compel the attendance of uoao of 
tnOBfl, and, where the subpcena so requires, to compel him to bring !^b|>n£* J 

him a book or paper, must be served aa follows : ^»'^?S3 

Kie ori^nal subpirna must be exhibited to the witness. 

A copy of the aubpoena, or a ticket containing its substance, most 
Alivercn to him. 

The fe«E allowed by law, for travelling to, and retnming from, 
)lac« where he is required to attend, and for one day's attendance, 
t be paid or tendered to him. 
3SS. A person so subpcenaed, who fails, without reasonable excuse, penalty flu 
»y the eubpcena, or a person who fails, without reasonable excuse, ^J")*"* 
ley BU order, duly served upon him, made by the court or a judge, 
t action, before or after final judgment therein, requiring him to 
id, and lie examined, or so to attend, and bring with him a book 

paper, is liable, in addition to punishment for contempt, for the 

Bfes sustained by the party aggrieved in consequence of the failure, 

mty dollars in addition thereto. Those anms may be recovered 

la action, or in separate actions. If he is a party to the action in 

li be was subpcenaed, the court may, aa an additional punishment, 

e out his pleading. 

351. Where a judge, or an arbitrator, referee, or other person, or a si 

A ot committee, n as been heretofore, or is hereafter expressly f^-j^^j^^™ 

Drixed by law, to hear, try, or determine a matter; or to do any ek. I 

r act in an otficial capacity, in relation to which proofs may be 

D, or the attendance of a person as a witness may l>e required ; or 

iquire a person to attend, either before him or it, or before another | 

[e, 9t officer, or a person designated in a commission issued by a I 

t of another State or country, to give testimony, or to have hia ' 

nition taken, or to be examined ; a siibpfcna may be issued, by 

under the hand of the judge, arbitrator, referee, or other person, or 

chairman, or a majority, of the board or committee, requiring the 

on to attend ; and also, in a proper case, to bring with him a book . 

paper. The subpoena must be served, as prescribed in section j' 
it nundred and fifty-two of this act. This section does not apply! 

matter arising, or an act to be done, in an action in a court «,4 

rd. 

865. A person who is duly subpcenaed, as prescribed in the last puiftiiir ibr 

ion, must obey the subpcena. If he fails so to do, without a reason- ^mJJJ^ 

I excuse, he is liable, in addition to any other punishment which vtur--* 

' be lawfully indicted therefor, for the damages sustained by the '"" 

lOD aggrieved, in consequence of the failure, and fifty dollars in 

iUoQ thereto, to be recovered as prescribed in section eight hundred 

fifty-three of this act. If he fails to attend, the officer,<ir other per^ 

or the body, issuing the subpcena, upon proof of due service i 
«of, and, where it required the witness's attendance l>efore another^f 
Km, upon proof of the failure to attend, must issue a warrant to thtt' 
iff of the county, commanding him to apprehend the defaultingi 
leea, and bring him before the officer, pereon, or body, be{oT% tiVoBk 
'hicb hia attendancfl was required. 
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PUNISHING DELINQUENT WITNESSES, ETC. [« 

_ 858. If a person, Biibptenaed and attending, or brought, ox pre- 
scribed in the last sectiou, before an officer or other person, or u Wf. 
refuses without reasonable causa, to be examined ; or to answer a lepil 
and pertinent question ; or to produce a boob or paper, which he wu 
directed to bring, by the terms of the siibpceua ; or to subscribe Mt 
deposition, after it has been correctly reduced to writing; the u&eet,. 
or other person, or the body, issuing the subpoena, must, by warrant, 
commit him to Jul, there to remain, until he submits 1o do the act whicli 
be was so required t« do, or is discharged according to law. 

g 857. A warrant of commitment, issued as prescribed i» the lad 
section, must specify particularly the cause of the commitment ; ami, if 
the witness is committed for refusing to answer a question, the question 
must be inserted in the warrant. 

§ 858. A warrant to apprehend or commit a person, issued as pT6* 
scribed in this title, must be directed to the sherifl' of the county wfiw* 
the person is, and must be executed by him, in the same maoaer, Uk 
similar mandate issued, by a court of record, in an action. 

§ S59. The foregoing sections of this title do not apply to a euhpiiDi 
issued by a justice of the peace ; or to a witness subptcnaed to attend 
a court held by a justice of the peace ; or to a case wnere sjiccial pre- 
vision is otherwise made by law, for compelling the attendance ufi 
witness. 

§ 860. A person duly and in good faith subpoenaed or ordered to 
attend, for the purpose of being examined, in a case where his attend&nu 
may lawfully be enforced by attachment or by commitment, is prin- 
leged from arrest in a civil action or special proceeding, while goiiixt<V 
remaining at, and returning from, the place where he is required to 
attend. 

S 861. The court from which a subpiena, served in gooil failhi WM 
issued, or by which an order was made, requiring a person to atWnd, 
for the purpose of being examined; or a judge thereof, npon prorf, by 
affidavit, of the facte, must make an order, directing the discna^ of 
a witness or other person, from an arrest made in violation of the la-** 
section. 

§ 862. A justice of the supreme court, in any part of the Slue.or* 
county judge, or a judge of a superior city court, within '■■- -" "^^ 
has the like authority as a judge of the court, to make n 
discharge, in a case specified in the last section. Upcv 
proof, by affidavit, of the facts, he must also make an or i 
the discharge of a person arrested, in violation of section •!; 
and sixty of this act, where a subpcena, served in good faith nyin. _- 
person arrested, was issued aa prescribed in section eight hundred and 
nfty-four of this act. 

§ 863. An arrest made contrary to the foregoing provislone et 4i( 
title, is absolutely void, and is a contempt of the court, if any, ftran 
which the subpoina was issued, or by which the witness was almHA 
to attend. An action may be maintained, by the person am'-I^L 
against the officer or other person making such arrest, i. v' ' "- 
plaintiff is entitled to recover treble damages. A simil > 
also be maint^ned, in a like case, by the party in wti 
witness was subpceuaed, or the order procured, to recoi ■ i 
sustained by him, in consequence f-f the arrcnt. 

§ HtH. But a tsheriif, or other officer, or person, is not so liable, unk> 
the person clujU|^uex«mptioD from arrest, makes, if reguin-dlif 
the sheriff or id^^^lfeAd^nt to the effect that he was lof 
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r onlcml t^o aUeiid. and that he was not so etibpcenaed or 

1 by his owii procurement, with the intent of avoiding arrest. 

la Ms'afiiiiavit he must specify the court or officer, the place ofattend- 
iHife, Rnd the cansif in which he was so aubpcenaed or oniered. The 
fcflHavit may be tnken before the officer arresting him, and exonerates 
tb* officer from liability for not making the arrest. 

8865. The roregoiiig proviaions of this tifle. relating to a person re- *J'''"3 
quired, by an order of a. court, to attend, apply, where auch an attend- t^umS 
Utrs is reipjireil by the terras of a judgment, I'"' 

SUflB. The record of a conveyance of real property, or any other lu 

rmord, or document, whereof a tranacript duly ceriified may by law J^JliB 
in lead in evidence, shall not be removed, by virtue of a subptena i>y im 
Idms t«cam, from the office in which it is kept ; except temporarily, by n-™''! 
Mm clerk having it in custody, to a term or sitting of the court of which 
Ito ia cletk ; or by the officer, having it in custody, to a terra or sitting 
)f t conrt, or a trial before a referee, held in the city or town where 
W« office is situated. Where it is required at any other place, it may 
b* removed, by order of the supreme court, a superior city court, or a 
Etbmty court., made in court, and entered in the minutes ; Bjiecifying 
Ont the production of the original, instead of a transcript, la necessary. 

§807. A person sball not be compelled to produce upon a trial orProdoq. 
Mtrtne a book of account, otherwise than by an order, requiring him nJ'EijH 
Ijpnsanee it, or a subpcena duces tecum, served at least live days be- "' 
BmUie (lay when be is required to attend. At any time after service 
(f loeh a 8ubp)£n& or order, tlie witness may obtain, upon sucli a notice 
lu tlw judge, referee, or other officer, prescribes, an order relieving him 
*iislly or partly from the obligations imposed upon him by the sub- 
pna, or the order for production, upon such terms as justice reciuires, 
huclniig the inspection of the book or any portion thereof, or taking 
• wpy thereof, or extracts therefrom, or otherwise. An order may be 
tniw, as prescribed in this section, by a judge of the court, or in a 
■SMJal proceeding pending out of court, before an officer, by the officer, 
w.tn either case by a referee duly appointed in the cause, and auiJio- 
fiSBl to heaj testimony, A justice of the peace, or other judge of a 
Jwrt net of record, may make such an order in an action brought in 
«l»«mrt, at any time after the commencement thereof. 

i 888. The production, upon a trial, of a book or paper, belonging to n 
WBudflr the control of a corporation, may be compelled, in like manner |','^^^ ^^ 
*llf it was in the hands, or under the control, of a natural person, prodoe 
TOthat purpose a subpcena duces tecum, or an order, made as pre- 
Wbud in the last section, as the case requires, must be directed to the 
PwWont. or other head of the corporation, or to the ollicer thereof, in 
nhiiw c.ii*!™!? the ttook or paper is, 

s>.n(i 1., „ ,.T5p specified in the last section, or where a subpcena WTimj 
t nn order, made as prescribed in section eight hundred JJ"' 
'(■ section eight hundred and aixty-sei-en of this act, ^< 
I ■ officer to attend, and bring a book or paper under his «, 
;iij.'na or order is deemed to be sufficiently obeyed, if the " 

produced by a subordinate officer or employee of the 

ill the public office, who possesses the requisite knowl- 

I ;, it, and to testify respecting the purposes for which it 

' 'ip^-.|. If til.' personal attendance of a particular officer of the cor- 

■ontion or public officer is required, a subpifua, without a duces tecum 

t, mtiat al.w be served upon him, 
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TITLE I. 

TITLE III. 

Deposition, 

Abticle 1. Do|>r»sitinTiR, taken and to be used within the State. 

2. Dt'iiositions, talien withiiii Ae State, for use within the Sttte. 

3. DepoHitiouH, taken within the State, for lue without the State 



ARTICLE FIIWT. 

DkPOSITIONS, TAKKN and to BB rSED WITHI5 THB 8T4TB. 

Bbctiost 870. Dopnsitinn of a )»aiiy, etc. 

871. r>»'|uisitiini c»f a witness not a party. 

872. Application; contents of arti<lavit. 
87!{. OnlfM* for fxaininiiti<:n. 

874. Sijb)xj»na. 

875. Service of onler, etc. 

87f!. T>Hp(l^ition when and wh»*re to Ite taken. 

•877. A]i]iIir,ation to vai-ate oitl«'r. 

•87m. Prt*<'»f»Mliiif»>j np(»n i«iieli an ai)]ilii*ation ; new oraer. 

S7y. I)♦•p^l^iti^•n l>y ironsciit. 

KSO. MaiiM<:r nf takiofj: and retuining' dexMi.'tition. 

8.^1. When to Imj n*ad in evidence. 

>^*<'2. I*n)of of witness's inal>ility to attend. 

HH'A. KWWA of disposition. 

88-4. Ori^nnnl afK(hi\its, evidence. 

HSfi. Deposit if »n to !>«» used on motion. 

88»i. Whei-e witnes.s may l>e compelled to atteiui. . - 

'"•I"";'*'"" 8 W). I'lio (loposit ion of a party to an action pending in a conrt 
#jt»-^*'* ■" Tf'<:itr*\ or of a jhjisoii who e.xpertrt to be a party to an action about-* 
h«j hroii^'lit ill hudi a <'ourt, other than a court specified in snWivifl^^ 
pixt<!**nth, wivontrenrh, <»i^liteenth or nineteenth of sectiou tvroof in^ 
a^'t, may Im? t.Jiken nt hi« own instance or at the instance of an adverse 
pai-t.y or of a c(i-plaintill' or co-defendant at any time before tbe tnal 
ns )irescrilM;d in thin article. 
ii#-iifH|iion 8^71. Thti depoMition of a person not a party, whose teatimonyi- 
hi'*., not ft "laterial and necessary to a party to an action, pending in a court' 
party. r<;cord, oth«ir than a court specified in sub-division sixteenth, Be^'" 
t<;eiith, eighteenth or nineteenth of section two of this act, or to 
tvm who experts to )>e a party to an action, about to be brought i 
a court, by a person other than the person to be examiued, mt. 
be taken, as pres(;ribed in this article. 
ApiiiirA- 5j 872. The person desiring to take a deposition, as prescribed in 
u'liulir" article, may present to a judge of the court in which tbe action 
aiu'iuvit. pending; or, if it is pending in the supreme court, to a county jndv 
or, if an action is not pending, but is expected to be brought, • 
judge of the supreme court, or of a superior city court, or to a co' 
juclge ; an affidavit, setting forth as follows: 

1 . The names and residences of all the parties to the action 
wliether or not they have appeared; and, if either of them 
api^eared by attorney, the name, and the residence or office addre 
the ^ ^> or, if no action is pending, the names and lendi 

c^ Lrtiea thereto. 

^ action, and the substance of the cp' "^ aet 
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e application is made by the defendant in a pending action, *^'' *^ 
t plaintiiF, after answer, the nature of the defence. J 

B name and residence of the person to be examined, and that J 

* tmotif of Bitch a person is material and necessary for the party' M 

Bnch application, or the prosecntion or defence of such action, I 

the option of the applicant, the place where he is sojourning, J 

' ■ he regularly transacts business. ^^^H 

kn action Is pending that the person to be examined is about ^^^^| 
H from the State; or that he is so sick or infirm, as to afford ^^^^H 
Be ground to believe, that he will not be able to attend the ^^^^H 
Tat this subdivision does not apply to a case, where the person ^^jH 
'mined is a party to the actiom ^ 

o action is pending, that the person expected to be the adverse I 

■ of full age, and a resident of the State, or sojourning within I 
T ; or, if two or more persons are expected to be adverse par- I 

ft they are all so resident or sojourning. I 

y other fact, necessary to show that the case comes within one m 

1st two sections, or relevant to the question speci&ed in the M 

Kon. I 

LThe judge, to whom such an affidavit is presented, must grant Order ow 1 

• for the examination, if an action is pending; if no action is ^S"''"*"! 

Uie must grant it, if there is reasonable ground to believe that ' M 

ft wilt be brought, as stated in the afiSdavit ; otherwise he must ■ 

e application. The order must require the party or person I 

lined to appear before the judge, or before a referee named ^^^J 

ler, for the purpose of taking the examination, at a time and ^^^^| 

celn specified. The order niiist also direct the time of eervioe^^^^^| 

,F thereof; which must be made within the State, not more^^^^l 

mty, nor leas than five days, before the time fixed for the ex- ^^^^| 

0, unless special circumstances, making a different time of I 

Bceesary, are shown in the affidavit, and that fact is recited in I 

felf the party or person so served fails to obey the order, his Sabptma.! 
'le compelled, and he may be punished, in like manner, I 

proceedings thereon are the same, as if he failed to obey a I 

^issued from the court, in which the action is pending; or, if I 

lis pending, from the court of which the judge is a mem- I 

■ A copy of the order, and of the affidavit upon which it was serrloe ofl 
^ffinuat be served upon the attorney for each party to the action, ""'*''• "•■jl 
Required thereby to appear, in like manner aa a paper in the ■ 

on ; or. if a party has not appeared in the action, they must be m 

'Od upon him, as directed by the order. If no action is pending, I 

' must be personally served upon each of the persons, named 1 

'n as expected adverse parties. a 

76. Upon proof, by affidavit, that service of a copy of the order i>eposiu«a 

jf the aBidavit has been duly made, as directed in the order, the wbero w I 

;e or the referee must proceed to take the deposition of the wit- •"= t^on. I 

I, at the time and place specified in the order. He may, from time ^ 

Jme, adjourn the examination to another day, and to another place, H 

Jun the same county. S 

f 879. The parties to au action may stipulate, in writing, that the Dep<maJ| 

iitdon of a competent witness, to be used therein, may be taken '7«">*"y 

> a judge or referee, at a time and place specified in the stipnla- I 

I [11] 161 I 
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manner. Tbe witness may be subixenaed to attena the a 
aa upon a trial; and the jui^e or referee may take his 
as if an order had been made by the court, directing it io 
taken. 

r § 880. The judge or referee taking a deposition, as prescribed iu (iii* ! 
article, innst insert therein every answer or declaration of the peraoo 

'■ examined, which either party requires to be inserted. Tbe depoaidon, 
when completed, must be carefully read to and subscribed by the wil* 
nesH ; must t>e certified by the judge or referee taking it : and. wiLhb 
ten days thereafter, must be filed in the office of the clerk ; or, if no 
action is pending, in the office of the clerk of the county in which il 
waa taken ; together with the stipulation or order, under which M wiw 
taken ; the affidavit upon which the order waa granted ; and proof of 
the service of a copy of the order and of the affidavit, 
g S81, The de|;M)Bition, or a certified copy tJiereof, may bo read inwl- 

' dence by either party, at the trial of, or npon the aoaesament of flwil- 
ages, by writ of inquiry, or upon a reference, or otherwise, in, 
action specified in the original affidavit or stipulation ; or any i 
action, thereafter brought, between the same parties, or between am 
parties claiming under them, or either of thera ; or, if no action »J 
pending, au action thereafter brought, between the persons ouaed '~ 
the original affidavit as expected parties, or between persons clahi' 
under them or either of them. 
S aHi. But such a deposition, except that of a party, taken at 
jl^'u, iiiatance of an adverse party, or a deposition taken in pursuance Of 
stipulation, as prescribed in this article, shall not be so read in 
dencfl, until it has been aatisfactorily proved, that the witaesB is 
or is unable personally to attend, by reason of his insanity, sici 
or other inHrmity ; or that he has been and is absent from the Stale, ai*^ 
that his attendance could not, with reasonable diligence, be compel' 
by nubiKBna. 
S 8bd. A deposition, so read in evidence, has the same efloot, and no 

'' other, as the oral testimony of the witness would hare ; and an ob}ec- 
tion to the competency or credibility of the witness ; or to the retevancy 
or sutratAntial competency of a question put to him, or of an answer 
given by him ; may bo made, as if the witness was then percooaUy 
namined, and without being noted upon the deposition. 

g BH4. The original affidavits, filed with such a deposition, or certi- 
fied copies thereof, are presumptive evidence of the (acta therein con- 
tained, to show a compliance with the provisions of this article. 

1 Ij 8M0, Where a party intends to mako or oppose a motion in a court 
of record, other than a court specified in subdivision sixteen, eeventeen, 
iiightoen nr nineteen, of section two of this act, and it is ni-iv?.-Micy fo' 
htm to have the affidavit or deposition of a person, not :i 
Upon the motion, the court, or a judge authoriiied to mak 
the cause, may, in its or his discretion, make au order, 
reforoo to take the deposition of that person. The ■■! 
founded n[">n priMif, hy affidavit, that the applicant inteui 
motion, or that notii-e of a motion has been given, which 
intends to oppose. The affidavit must specify the nature 
and must show that tbe affidavit or deposition isnecessaij ....... — - 

that such person has refused to make an affidavit of the facte, utii^h IJ 
iqiplicant verily believes are witliin his imuwledge. The order nuy li 
. 103 
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de upou or without uotice. The person to be exanuii«d may be 

naed, &ad compelled to attend, as upon the trial. The deposi- 
len takeo, must be delivered to the attorney for the party who 
cared the order, unless the order provides for a different disposition 
reof. 

[ 886, Where a person to be examined, aa prescribed in this article, wbeie 
I resident of the State, he shall not be required to attend in any"'™?" 
nty, other than that in which he resides, or nhere he baa an office for uhdpoUmiI 
I recolav transaction of business, iu person. Where be is not a rea- '"■" 
nt, ne shall. not be required to attend iu any other county, than that 
erein he is served with a subpceua, unless, for special reasons, stated 
the affidavit, the order otherwise directs. 
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r, 888. When a . ._ . . _ 

''. How luid upOQ what tenuB granted. 
I. Order made by jud^e. 



I, Oommiauoa to examiae upon oral questions. 
^ When open commiaaion mty ieeue, or depotutionB may be taken. 
'wl two sectiona not appliuabla to infants, etc,, or for«pi oomi' 

I. NoUce of examination upon oral queetioQB. 

'. Opoi commission. 

I, Order directine' degxiNtions to be taken. 

. Before whom depoBitionB may * takea ; notice of taking. 

I. Uuw depositions taken. 
Wl. CnmmiBBion or order to take depositiona ; bow executed and rft 

turned. 
W3. CerUficale of execuUon. 
903. Certi&cate, a sufficient return. 
8M. Return by agent. 
SOS. If agent is sick or dead. 
906, 94)7. Filing deposition, etc., so returned. 
908. Cornmisffion, etc., by consent. 
90iti Where return to be kept ; parties may inspect it, etc. 

910. When deposition may be suppressed. 

911. Depositions, etc., evidence. 

913. When interrogatoriee and depo^tion may he in a foreign language. 
Bia. Letters rog:atory- 



1 8S7. In a case speci&ed in the next section, where it appears, by « 
idarit, on the application of either party, that the testimony of one g 
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)S. An order directing that depositions be taken, must a\^exify 

e time within which they must be tak^u, and the nmuner In whlcb 

J^'" they must be returned. It may also contain eiich additional lUrertiong, 

not inconsistent with the next section, with reapect to the time and 

manuer of giving notice, as the court or judge deems nroper. Ths 

order must be entered in the blerk'a office ; ana a certltiecl copy thereof 

must be annexed to each deposition, or set of depositions, retimied u 

prescribed in the following sections of this article. 

Btrorc , § 899. A deposition may be taken, puraitsnt to such an orderi ^ytt<m 

pomant * person mutually agreed upon by the parties, or a chrmeellor, or a jiidjfe 

"jr bo of a court of record, or the mayor or other chief magistrate of a city, or 

notice 'or a justice of the peace of the State or Territory, where the witness i«; 

ukiag. yiiiQ ig j,q(, counsel or attorney for either party, and would not be iii»- 

^^ qualified, by reason of affinity or cousangninity to a party, or int«r»t 

^^M iu the eveut, from serving as a juror upon the trial nf Ihe ttOtoa, 

^^M within the State. Written notice of the time and place of Uikitig t* 

^^B deposition, specifying the name of the witness, and the person beUTt 

^^P whom it will be taken, must be served by the party, at whose inftaiiH 

^H it is taken, upon the attorney for the adverse party. The time f«r 

^H serving such a notice must be, at least, five jumcial days befoK tlM 

^H deposition is taken ; and one judicial day, in addition, for each SbS 

^H miles, by the usual route of travel, between the residence of the attor^ 

^H ney for the adverse party, and the place where the deposition is to bt 

^M taken. 

^^pdepo- § 600. Upon the examination of a witness, without written int«fr 
^^m^. rogatories, by virtue of a commis^on, or of an order t^ taka depo^ 
^■^ ttons, the commissioner, or the person before whom the depoaitiw f> 

^H taken, mtiat take down, or cause txi be takeu down, ae prescribed in iba 

^H next section, the substance of the witness's testimony ; unless ht li 

^H directed, in the commission or the order, or required by the peiMl 

^H appearing for either party, to insert in the deposition any or all of tiv 

^H questions or answers, word for word. Unless the commission or oriff 

^H otherwise directe, the person, appearing for either party, may afik anf 

^H question, which he deems proper, and the wiuiesa'a answer mni<t ■ 

^^1 taken accordingly, the objections thereto being resen'ed, without 

^^1 specified at the time of examination. A copy of this section mi 

^^M annexed to each commission to take testimony without vrrittOD iiit«r 

^H rogatories, and to each certified copy of an order to take a tlepe^' 

^^B tion. 

^^Hmi*- g 901. The person, to whom a commission is directed, or before i 
TS^?^ a deposition is taken, unless otherwise expressly directed in tho 
ukadBpo- tniasion, or in the order for taking the depoaitions, must execute ft* 
how axt- commission, or the order, as follows : 

•HgJ,"!* 1. He must publicly administer, to each witness examined, wi 
^■^ or affirmation to testify the truth, the whole truth, and noililn^ W 
^H tlie truth, ns to the matters respecting wliich the witness id ta M 

^H examined. 

^^^ 2. He must reduce the examination of each witness to writiiig. C 

^^M cause it to be reduced to writing, by a disinterested person. Alter i* 

^^M has been carefully read, to or by the witness, it must be suhscribeil \>t 

^^M the witness. J^H 

^^P 8. If an exhibit is produced and proved, the exhibit, or, If Aj^H 

^^V ness, or other person having it in hiK custody, does not snn^i^^^H 

^H copy Utereof, must be annexed tothedeiwsitiuntowhlehHfeli^^^H 
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icribed by tlie witness proving it, and numbered or otherwise identt- 
&d. in writing thereupon, by the uomiaissiouer, or person taking the 
I (Ir(-k<itiiiii. \v|](i uiiist subscribe Ms name thereto, 

"iiiisdiouer.orperaon takiugthe deposition, must subscribe 
L< li half sheet of the deposition ; he muat annex all the 

1 exhibits to the commission, or to a certified copy of the 

wur, .,,1 i.aniug the deposition, with the certificate specified in the next 
J MxiioM ; anil he must close them up under his seal, and address the 
, lacki^t to thti clerk of the court, at his official residence. 

S. If there is a direction, on the commisaion, or in the order, to 
' retnru the same through the post-office, he must immediately deposit 
. tlie packet, ao addressed, in the post-office, and pay the postage 

I 8. If there ia a direction, on the commisMon, or in the order, to 
ntnrn the same by an agent of the party, at whose instance it waa 
iwued or granted, the packet so addressed must be delivered to the 
agent. • 

7. Where a commisaion is directed to two or more persons, one or 
i nnv of them may execute it, as prescribed in this and the next 
laeetion. 

j Aeopyof tbia and of the neict section must be annexed to each 
I Mramisaion, or order to take depositions, authorized by this article. 
' S 902. Tlie commissioner or other person, before whom one or more ' 
:j depositions are taken, must subscribe, and annes to each deposition, a ' 
j t^Gcate, substantially in the following form, the blanks being properly 
Ailed up : 
I "atlte" (or " Territory") " of "\ 

j " County" (or " parish") " of " } ' 

j "I, , do certify that , the witness, personally appeared 

Ij Wore me on the day of , at o'clock in the 

ii iiatm, at the , in, the State" (or " Territory") " of , 

»Ai after being sworn" (or " affirmed," as the case may be), " to testify 
Um tnitb, the whole truth, and nothing but the truth, did depose to the 
■liters contained in the foregoing deposition, and did, in my presence, 
vhmibe the same, and indorsed the exhibits annexed thereto. And 
Iforlher certify that I have subscribed my name to each half-sheet 
thereof, and to each exhibit. And I further certify that 
•nieared in behalf of the , ' " - 

fedalf of the 

8903. The certificate, specified i 
iKam to a commission. 

S 904. If the packet, specified in 
IhU act, is delivered to an agent. 
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section nine hundred and one of Rerani by 
^ . he must deliver it to the clerk, to ''^'''* 
thorn it ia addressed, or to a judge of the court, either of whom must 
|»*ive and open it, upon the agent making affidavit, that he received 
I ij trum the hands of the commissioner, or the person who took the 
''*I>«iitiou, and that it haa not been opened or altered, since he so 
r iweived it. 

Sft05. If the agent is dead, or, from sickness or other casualty, is if »(,_ 
i;n^lo to deliver the packet jiersonally, as prescribed in the last sec- j^^ ■ 
^«n, it must be received, by the clerk or j"dK^> trom the hands of any 
"'her MtjraoH, upon the latter making an affidavit, that he received it 
p<mi the agf^nt ; that the agent is dead, or otherwise unable to deliver 
"i that it liaa not been opened or altered since he received it and that 

167 
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be believes that it has not been opened or altered, dnm it came troio 

the hands of the commissioner, or the person who tocilc the depodtian. 

rjuojt^^o- g 90B. The clerk or judge, who receives and opeuB the packet, u 

S^.ta'ta. prescribed in the last two sections, tnnet indorse tlierBUpon, and sgiu 

*''™*''' a note of the time of the receipt and opening thereof, and iminediatel;^ 

I hie it ill the office of the clerk , together with the affidavit of the per* 

^^v ^I'l ^^° delivered it to him. 

^^■feMine. g 9t)7. If the packet is transmitted thronfh the post-office, the cleri, 
^^V to whom it is addressed, must receive it m>m the poet-office, open il, 

^^P indorse thereupon, and sign, a like note of the time of the receipt and 

^^ openiBjE thereof, and immediately file it in his office. 

2^"'*' g ftOS. A cominissiou may issue, or an order to take depoeationa may 
bfooiueai. be made, by consent, in a cose where either may be directed by at 
1^^^ court or a judge, as prescribed in this article. On filing a stipulMloa 

^^^L to that effect, signed by the attorneys for the parties, the clerk niift 

^^^1 enter an order accordingly ; and thereupon the attorney for the \»rtj, 

^^^p pVocuring the order, may insert in the confnussion, or indorse upun « 

^^^ annex to it, or the order, the necessary directions for the execation Mil 

" retorn thereof, according to the stipulation. 

rarau £<■ ^ '"^' ^ commission, or copy of an order to take depositinns, wift 

kept; par. the certificates, returns, depositions, and exhibits thereto annexed. 

{j^^^n, must remain on file in the office of the clerk, u.nless otherwise provided 

«w. ' by the stipniation of the parties, or unless the court, by a special order. 

directs them to be filed in the office of another clerk. They are alway* 

open to the inspection of the parties, either of whom is entitled lot 

copy of them, or of any part thereof, on payment of the fees allowwi 

by law. 

man do- § HID. Where it appears, by affidavit, that a deporition hi* b«ii 

nHvi>**<>p- improperly or irregularly taken or returned ; or that the peraontl 

"""""'' attendance of the witness, upon the trial, could have been procuiei, 

with due diligence, by a aubpcena ; or t^at the attorney for eiUnr 

party has practiced any fraud, or unfair or overreaching conduct, tt 

the prejudice of the adverse party, in the course of the proceedings; 

an order, fur the suppression of the deposition, may be made by the 

court, upon the application of the party aggrieved, upon notice to tte 

adverse party. 

§ 911, A deposition, taken and returned as prescribed in this article, 
or an exemplified copy thereof, if the original is tiled in another conotf, 
may, unless it is suppressed as proscribed in the last section, be r«u 
in evidence by either parly. It has the same effect, and ti'i utlipr. a-- | 
the oral testimony of the witness would have ; and an <■)>',■ 
competency or credibility of the witness, or to the re!'; 
etantial competency, of a question put to him, or of an 
by him, may be made, as if the witness was then pereoiiii.i^ 
and without being noted upon the deposition. 

§ 912. Upon an application, made in the supreme court, a iiiiperior 
city court, the marine court of the city of New-York, or a county aomt 
\ for ft commission to be issued to a foreign country, if it ."'i-fit<-i">nlv 
appears, by affidavit, that the witness does not understan ■ 
language, the order for the commission may, in the di- 
court or judge, direct that written interrogatories anne\' 
way of direct and cross-examination, be framed in tli- 
guage, and also in a foreign language; that only tb'.' n 
framed in the foreign language be put to the witnefc 
answers be takefi, and the certificates be made out, 
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Where such an order is made, it must provide for the paymoiit. 
I Kpplicaut, to the adverse party, of a reasonable sum, fixed 
I, for the expense of procuring the interrogatories, in his behalf, 
nnslated. The judge, who settles the interrogatories, must settle 
tin the foreign language, and in the English language ; aud, for 
wiirpose, he may call in the assistance of one or more experls, 
I compensation must be iised by the judge, and paid by theappU- 
I Wlien the deposition is read in evidence, it, and the iuterroga- 

I, must be interpreted into the English language, as if the witness, 

beiug unable to speak the English language, was personally present 
and teetlfying. 

S 813. Letters rogatory may be issued from cither of the courts ape- Letd 
rifled in the laet section, in itiS discretion, in a case where a commjasion '***^ 
may be issued, as prescribed in this article, upon satisfactory proof, by 
iffidavit, that there is good reason to believe, that the ends of justicfl 
inll be better promoted thereby, than by the issuing of a commisdoo ; 
witwithatauding that a cfimraiBsion can be executed, in the country to 
vliich they are sent. Letters rogatory can be issued only to examine 
» or more witnesses, upon written interrogatories, annexed thereto ; 
"'""» must be framed and settled, and the depositions must be 
Bed, 88 prescribed in this article, with respect to the iiiterroga- 
Kuinexed to a commission, and the depositions taken thereunder. 



ARTICLE THIRD. 
I flarOBmOMS, titbh wiraia thb State, for osb 

f Sl4. In what cases depoeilion mny be taken. 

915. SabpoEDn to witnera. 

OIB. CoQlenta ol subpt^o. 
I 917. Snbpana. when no cdintmiiaioD is issued. 

01§. Justice of the peace may subpisna witness. 

9IB- Taking and return of depostboa. 

WO. Penally for not appe»ring-. 

fl4. A. party to an action, suit, or special proceeding, civil or crim- in 
Spending in a court without the State, either in the United Htates, ^1 
% a foreign country, may obtain, in the manner prescribed in this ix 
'i, the testimony of a witnees within the State, tu be used in the 
\t Buit, or special proceeding. 

J6. Where a commission to take testimony, within the State, has gt 
g^lesaed from the court, in which the action, suit, or special pro- *" 
s pending; or where a notice has been given, or any other 
ing has been taken, for the purpose of taking the testimony, 
1 the State, pursuant to the laws of the State or country, wherein 
art is located, or pursuant to the laws of the United States if it is 
t of the United States; the commission, notice, or other paper, 
riztng the testimony to be taken, may be presented, in tiehalf of 
irty desiring to obtain it, to a justice of the supreme court, or a 
Bty judge, with proof, by affidavit, that the testimony of the witness 
iff material to the party. The judge must thereupon issue a subposua 
lo the witness, commanding him to appear before the commissioner 
named in the commission ; or before a commissioner, within the State, 
Sot the 8tate, Territory, or foreign country, in which the notice W 
given, or the proceeding taken ; or before the officer designated in tl 
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commieBloD, notice, or other paper, by his Ut]p of office; atatimaW 
place specified in the aubpteua, to testify in the action, suit, or speciat 
proceed ii^. 
"t § 918. The place, where the witness is commanded to attend, miut 
be within the county in which he resides or Bojoums ; or, if it is in to- 
other county, not more than forty miles distance from his residence, or 
the place of his sojourn. 

§ 917. Wliere an action, suit, or special proceeding w pending in t 
court of another State, or of a Territory, or of the Unitea States, mi 
proof is made, by affidavit, to the satisfaction of a jusUce of the 
supreme court, or a county judge, as follows : 

1 . That a person, residing or sojourning within the state, is a mfttCfUl 
witness for either party. 

2. That a commission, to take the iestimony of the witness, has not 
been issued. 

3. That, according to the course an^l practice of the court, in whick 
the action, suit, or special proceeding is pending, the deposition of • 
witness, taken as the one applied for is required to be taken, is B.utha- 
ized, to be received in evidence on the trial or hearing. 

The judge must issue a subpcena, commanding the witness to appcu 
before him, at a specified time, and at a place within the coun^ >D , 
which the witness resides or sojourns, to testify in the action, sint. W ' 
special proceeding. 

§ 918. Where proof is made, by affidavit or otherwise, to the eatisfu- 
tion of a justice of the peace : 

1. That a civil action, suit, or special proceeduig is pending in* 
court of another State, or of a Territory, or of the L iiited States. 

2. That a person, residing or sojourning in the town or city, in viuA [ 
the justice resides, is a material witness ^r either party. 

3. That according to the practice of the court.in which the actiWi 
snit, or special proceeding is pending, the deposition of a witness, tftkn 
as the one applied for is required to be taken, is authorized, to be 
received in evidence on the trial or hearing. 

The justice must issue a subpcena, commanding the witness to appdi 
before him, at a specified time, and' at a place within the town or aXjt 
in which the witness resides or sojourns, to testify in the action, euitat 
special proceeding, 

^>ui<i § itl9. The officer before whom a witness appears, in a case specifiM 

3B. in this article, must take down his teatimonyin writing; and mustM^ 

tify and transmit it to the court, in which the action, suit or BpvAli 

proceeding is pending, as the practice of that court requires. 

" § 930. A person, who fails to appear, at the time and place spectM 

'' in a subpcena, issued as prescribed in this article, and duly served ut>uu 

him ; or to testify ; or to subscribe his deposition, when correctly taien 

down ; is liable to the penalties, wbicli would be incurred in a like C4»i 

if he was subpceuaed to attend the trial of an action in a justices court! 

and, for that purpose, the officer, before whom he is required to apj 

seases ail the powers of a justice of the peace ni.on n tH 
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(i)ocu.menta/ry mdenS) 

a substitute for oral teatiiiiOQy. 



ARTICLE FIRST. 

I EDBfiTinm: fob obal tbstihdhy 

» 831. Pi-i'lnin oHida] certilicatea, evideow. 
S32. Cei'titicitle. etc., on file, eiidenee. 
92R. rJiiliii'y'e certificate, evidence. 
9M- NolHry'a protest and memoranduin; when evideaee. 

930. Pi-ouf of presenlment, etc.. of foreign bills. 
Sae. Afliiiavit of printer, elc, evidence. 
831. Id. ; of service of nutice. 
939. MaiiinL'e certificate, evidence. 
9W, Book of foreign corporation ; when evidence. 
330. When a copy thereof is evidence. 

931, How copy to be venfled. 

S 621. Where the officer, to whom the legal custody of a paper 
. wtengB, certifies, under hia hand and otEcial seal, that he has made 
, 0%ent examination, in his office, for the paper, and that it cannot be 
, fiwnd, the certificate is presumptive evidence of the facta so certified, 
I Uif the officer personally testified to the same. 
I §922. Where a public officer ia required or auUiorhit^d, hv i]>ociol C'-rmiBMj.l 
j pntiaion of law, to make a certificate or au ^d:>vit, i.-ii.:hi;ii( aii art --' ''"-— ' 
pwforined by him, or to a fact aacertained by him. in the coin^e of bii? 
i-(fficial duty ; and to file or deposit itin a public office of the s— *■■ ■ "■" 
|W()flcate or affidavit, so filed or deposited, or au ex^inj i ■ 
, ftweof, is presumptive evidence of the facts thefi'in sili-f; ■ ■ 
I rtete tJie effect thereof is declared or regulated, fcy :j"'.fii' ■ 
, rf l«w. 

j S B23, The certificate of a notary public of the Ht^te, under his hand 
I Jnd eeal of office, of the presentment by him, for accoptiinee or pay- 
j tent, or of the protest, for non-acceptance or non-payment, of a promia- 
i "fT note or bill of exchange, or of the service of notice thereof on a. 
' pHrtyto the note or bill ; specifying the mode of giving the notice, the 
, »put*d place of residenire of the party to whom it was given, and the 
P'*ts)ffif e nearest thereto ; is presumptive evidence of lie facts certi- 
W, unieas the party, against whom it is oEFered, has served ujion the 
*ivet»iH party, with his pleading, or within ten days after joinder 
^ &D issue of fact, an original affidavit, to the effect, that he has not 
iWjived notice of non-acceptance, or of non-payment of the note or bill. 
^ veritied answer is not sufficient as an affidavit, within the meaning 
cf tliiB section. 

iS P54. hi case of the death or insanity of a notary public of the 

^'"'- - -' 'N absence or reraoval, so that his personal attendance, or 

i :iTiuot be procured, in any moile prescribed by law, his 

-:. under his hand and official seal, the genniueneae 

- I lual duly proved, is presumptive evidence of a demand 

or of payment, thereiu stated ; and a note or memoran- 
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dum, personally made or signed l>y him, at the foot of a prot«et, orio 
a regular register of offidal acts, kept by Wm, is presuuptive eviidetiM 
that a notice of non-acceptance or non-payment was eeot or delivered, 
at the time, and in the manner, stated in the note or memcmiidani. 

§ 925. Proof of the presentment, for acceptance or payment, of i 
promissory note or bill of exchange, payable in another Stat?, or in a 
Territory, or foreign co\mtry, or of a protest of the note or bill, for hod- 
acceptance or non-payment, or of the service of notice tfaeieof, on) 
party to the note or bill, may be made, in any manner authoriied h; 
the laws of the State, Territory, or connty, where it was payable. 
■ § 926. The affidavit of the printer or publisher of a newspaper, pub- 
lished within the State, or of his foreman or principal clorK, showing 
the publication of a notice or other advertisement, anthorized «t 
required, by » law of the State, to be published in that new.*pa|>«, 
annexed tu u printed copy of the notice or other advertisement, tnnj 
be read in evidence ; and is presumptive evidence of the publication, 
and, also, of the matters stated therein, showing that the deponent it 
authorized to make the affidavit. But this section docs not apply t^ s 
case, where the affidavit is required by law to be liied, unless it bu 
been dul^ filed ; or to a case, where the mode of proving a publicatioii 
is otherwise specially prescribed by law. 

§ 927, Where it is necessary, upon the trial of an action, to provB tb* 
service of a notice, an affidavit, showing the service to have been mad* 
by the person making the affidavit, is presumptive evidetice of tie 
service, upon first proving that he is dead or insane, or that his p•^ 
sonal attendance cannot be compelled, with due diligence. 

§ din. An original certificale of a marriage, within the 8tate, aaJk 
by the minister or magistrate by whom it was solemnized ; the originl 
record thereof, made, pursuant to law, in the office of the clerk of k 
dty or a town, within the State ; or a copy of the certificate, i>r of ^ 
record, duly certified, is presumptive evidence of the marriage. 

§ 929. Where a party wishes to prove an act or Ijansaction of s 
eign corporation, the book or books of the corporation may be oaed tor 
that purpose, as presumptive evidence, whether any or all of 
parties are or are not members of the corporation. 

§ 830. If an original book is not produced at the trial, as preKiibed 
' in the last section, a copy thereof, or of an entry therein, verified u 
prescribed in the next section, may be used, with like effect as tin 
original book ; provided that the party, intending to use the cop^. 
gives the adverse party at least ten days' notice of nis intention, speci- 
fying briefly the nature of the evidence proposed to be given. Birti 
this and the next section do not apply, where the foreign corporatioa. 
la a party to the action, and seeks to prove Its own act or transaction,: 
in its own behalf. 

§ 931. The copy must be veriiied by the depoBlUou, taken an pte- 
scribed by law, or the oral testimony, taken at the trial, of the ponM 
who made it, or of a person who has examined and compnrpd i( »rilk' 
the original book, or the entry therein. The witness iiiii = " ' '"'- "' ' 
the copy produced is correct ; that he made it, or com)-^! 

original; and that he then knew that the original I 

containing the entry, -was the book of the corporation ; ■ 
then acknowledged to him to be such, by an officer rr ■ 
corporation, or a person having the custody thereof, nun 
who made the acknowledgment; and he must specif; 
whose custody, the original was then kept. 
J 72 
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I. Statut«fl. etc.; bow prnved. 
. . t. Coinea of records and papers !□ certain offices, preeumptive evidence. 
tM. Id.; of papers filed with town clerk. 
980. Conveyance, when acknowledged, or record, or tranacript of record, 

evidence. 

986. Such evideoce may be rebutted. 
BS7. What instnunentB may be acknonled|red. 
938. Justice'e docket and tranaciipt evidence before him. 
989. Transcript from juelice's doclcet. evidence g«nerally. 

940. Other proof of proeeedings before justice. 

941. Charter, ordinances, etc., of cities and villag«s. 

§ 932. A statute or joiut resolution, paesed by the Legislature of the s 
QtiiXe, may be read iu evidence from a newspaper, designated as pre- p 
teribed by law, to publish the same, until six months after the close of 
&t aeesiuu at which it was passed ; and at any time, &om a volume 
printed under the direction of the Secretary of State. 

1 933. A copy of a paper filed, kept, entered, or recorded, pursuant C 
to law, iu a public office of the State, the officer having charge of which 
has, pursuant to law, an official seal ; or with the clerk of a court of the 
State ; or with the clerk or setTetary of either house of the Legislature, 
or of any other public body or public board, craated by authority of a 
Uw of the State, and having, pursuant to law, a seal ; or a transcript 
bota a record, kept, pursuant to law, in such a public office, or by such 
a clerk or secretary, is evidence, as if the original was produced. But 
to entitle it to be used in evidence, it must be certified by the clerk of 
the court, under his hand and the seal of the court ; or by the officer 
baring the custody of the original ; or by his deputy or clerk, appointed 
patsuant to law ; or by the presiding officer, secretary, or clerk of the 
public body or board, appointed, pursuant to law, under his hand, and, 
flxeept where it ia certiHed b^ the clerk or secretary of either house of 
Uie liegialnture, under the official seal of the body or board. 

g 984, A copy of a paper tiled, pursuant to law, in the office of a 
town clerk, or a transcript from a record kept therein, pursuant to law, 
certified by the town clerk, is evidence, with like effect aa the original, 
g 935. A conveyance, acknowledged or proved, and certified, in the 
nanner prescribed by law, to entitle it to be recorded in the county 
ifbere it is offered, ia evidence, without further proof thereof. Except 
•8 otherwise specially prescribed by law, the record of a conveyance, 
dniy recorded, within the State, or a transcript thereof, duly certified, 
ia evidence, with like effect as the original conveyance. 

g ^0. The certificate of the acknowledgment, or of the proof of a 
CODveyaiice, or the record, or the transcript of the record, of suchacon- 
vejrauce, is not conclusive ; and it may be rebutted, and the effect 
thereof may be contested, by a party affected thereby. If it appears 
Ibot the [iroof wa£ taken upon the oath of an interested or incompe- 
Ipnt wifTi-?s?. the conveyance, or the record or transcript thereof, shall 
''■■'■<i in evidence, until its execution is established by other 

■■ instrument, except a promissory note, a bill of exchange, i,, 
may be acknowledged, or proved, and certified, in the ** 
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manner prescribed by law for taking and certifying the tt«ki 
ment or proof of a conveyance of real property ; and thereu] 
evidence, as if it was a conveyance of real property. 

I § 938, The docket-book of a justice of the peace, within the State, 
or a transcript thereof, cerUfied by him, is evidence before him, of any 

^ matter required by law to be entered by him therein. 

g 939. A transcript from the docket-book of a justice of the pence, 

: within the titate, snbscribed by him. and anthenticated, by « c<rtifi- 

' cate of the clerk of the county, in which the justice resides, under hi« 
hand and official seal, to the effect, that the person, subscribing the 
transcript, was, at the date of the judgment therein mentioned, a jus- 
tice of the peace of that county ; and that the clerk is acquaint«d with 
his handwriting, and verily believes that the signature to the trane* 
cript 13 genuine ; 13 evidence of any matter stated in the transcript, 
which is required by law to * entered by the justice in his doL-ket-boofc. 
§ 940. The proceedings in an action brought, or a special proc«eding 
instituted, before a justice of the peace, within the State, may also be 

' proved by the oath of the justice. In case of his death or absence, 
they may be proved by the original minutes of the proceedings kept 
by him, pursuant to law, accompanied with proof of his handvmting; 
or by a copy of the minutes, sworn to, by a competent witness, a& hav- 
ing been compared with the original entries, mth proof that tliow 
entries were in the handwriting of the justice. 
§ 941. An act, ordinance, resolution, by-law, rule, or proceeding oF 

it the common council of a city, or the board of trustees of an incorporated 
village, or of a board of supervisors, within the State, may be read ui 
evidence, either from a copy thereof, certified by the city clerk, villagf 
clerk, or clerk of the common council, or clerk of the board of anper- 
visors ; or from a volume, printed by authority of the common coobetl 
of the city, or the board of trustees of the village, or the ' --^— ■- 
supervisors. 



ARTICLE THIRD. 



BscnoK 942. Printed copies of laws of luiutber State, etc. , 

943. Copies of records iif United Stiit«s coiirtR. 

944. Id.; of documents on file In dep&rtmenla of United Bl 
94B. K^rd of bill of sale, etc., of veaaela. 

946. Conveyan(!e of land without the Stale. 

947. Exemplification of record of conveyauce of land mthout Uw Si 

945. TranscHpt of docket, etc., of justice of a^jtnaiag' 8l«t«. 
B49. Id.; how authenUcatcd. 

950. Other proof. 

951. Proof may be rebutteil. 

953. Copies of records of courts of foreign countries ; how «a 
e&3. other pi-oof. 
964. This article does not declare eBect of record, etc. 

tSGS. Judgmeiite in Cauada. presumptive svidenee oulf. 
956. Douuiuenta from foreign coantries; how autheutiCAted. 

§ 942. A printpcl copy of a statute, or other written law, of anotiittl 
State, or of a Territory, or of a foreign couutry, or a printed eopy '' * I 

'So m the origin^. IStrleken ooL. 
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imclamaUoii, edict, decree, or ordinance, by the executive power thereof, 
'outAiiied ill a. book or publication, purporting or proved to have been 
tubti&hed by the authority thereof, or proved to be commonly admitted, 
la erideuce of the existing law, in the judicial tribunals thereof, is pre- 
oinptlre evidence of the statute, law, proclamation, edict, decree, or 
irdimuce. The unwTitten or common law of another State, or of a 
territory, or of a foreign country, may be proved, as a fact, by oral 
tvidence. The books of reports of cases, adjudged In the courts 
hereof, must also be admitted, as presumptive evidence of tho un writ- 
en or common taw thereof. 

g 943. A copy of tho record, or any other proceeding, of a court of c. 
he United StateSj ia evidence, when certified by the clerk or officer, in " 
vhose custody it ia required by law to be. <*' 

g 944, A copy of a record or other paper, remaining in a department jj 
if the government of tho United States, is evidence, when certified by ■>' 
he bead, or acting chief officer, for the time being, of that department. S< 
rhe record of the observations of the weather, taken under the diroc- ™ 
lioD of the signal service of the United States, when certified by the bi 
)fficer in charge thereof, at the place where they were taken and are 
topt, is presumptive evidence of -the matter of fact stated therein. 

S 1*45. The record of a bill of sale, mortgage, hypothecation, or con- 
'eyance of a vessel, belonging to a port or place, within the United 
itattes, recorded in the office of the collector of customs, where the ves- ^^ 
el IB reg^tered or enrolled, which was acknowledged or proved, before m 
t wBg recorded, in like manner a* a deed to be recorded within the ™ 
Itate ; or a transcript of such a record, duly certified by the collector ; 
i evidence, with the like elTect as the original. 

y 946. A conveyaace of real property, situated without the State, ci 
«kiu>wledged or proved, and certified, in like manner as a deed to be {)J 
ecorded within the county wherein it is offered in evidence, is evidence, >» 
dtbout further proof thereof, as if it related to real property situated ^' 
litliin the State. A conveyance of real property, situated within 
nother State, or a Territory of the United States, which has been duly 
lUthenticated, according to the laws of that State or Territory, so as to 
K) read in evidence in the courts thereof, ia evidence in like manner. 

§ 947. An exemplification of the record of a conveyance of real prop- e 
irty situated without the State, and within the United States, which ™ 
laa been recorded in the State or Territory, where the real property ia co 
ituated, pursuant to the laws thereof, when certified under the hand \l 
md seal of the officer, having the custody of the record, is, if the orig- oj 
oal cannot be produced, presumptive evidence of the conveyance, and 
if Lite due execution thereof. 

g 948. A transcript from the docket-book of a justice of the peace, n 
rithin an adjoining State, of a judgment rendered by him ; a trans- °[ 
aiptof his minutes of the proceedings in the cause, previous to theja 
judgmeut ; or of an execution issued thereon ; or of the return of an "t 
ucecuUon; when subscribed hy the justice, and authenticated as pre- 
loribed in the next sectidn, is presumptive evidence of his jurisdiction 
n the cause, and of the matters shown by the transcript. 

§ M9. Such a transcript must be authenticated by a certificate of i<i 
.be justice, annexed thereto, to the effect, that it is in all respects " 
■vrrect, and that he had jurisdiction of the cause ; and also by a certifi- 
cate of the clerk or protlionotary of the county, in which the justice 
ti^ded at the time of rendering Ihe judgment, under his haud and tha 
mH<>f the court of common pleas, or other county court of the county, 
■■ ITS 
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to the effect tbat the person, Biibacribing the certificate ftttached to tlte 

tranacript, was, at the date of the judgment, a justice of the jwace of 

oiher ^^^^ county; and that the signature thereto is in his own band writing. 

priKir g 950. The jud^ent and other proceedings, and the justice's authm- 

ity to render the judgment, may also be proved, by the production nf 

the docket, or of a copy of the judgment or other pnx-eediuge ; and the 

oral testimony of the justice, to the truth and correctueea hereof, and 

to bis authority to render the judgment. 

fwof nuij § 951. The last three sectiqua do not prevent the introduction of «vi- 

t»j" "^ dence, to controvert any of the proof, in relation to the validity of a 

judgment therein specilied. 
^^^'ois^Hr ^ ^^^" ^ "^"^Py °^ * record, or other judicial proceeding, of a coort of « 
ooaru u" foreign country, is evidence, when authenticated as follows : 
2^fJ|„. 1, By the attestation of the clerk of the court, with the seal of U» 
iiow Ml- ' court affixed, or of the officer in whose custody the record is legiDj 
JSSd. topt, under the seal of hia office. 

2. By a certificate of the chief-judge or presiding magistrate of th« 
^^ court to the effect, that the person, so attesting the record, is tlie cleik 

^^L of the court ; or that he is the officer, in whose custody the record if 

^B required by law to be kept ; and that his signature to the attestation il 

H genuine. 

^B 3, By the certificate, under the great or principal seal of the govun- 

^H nietit, under whose authority the court is held, of the Secretary of StaHi^ 

^H or other officer having the custody of that seal, to the elTect, that tht 

^H court is duly constituted, specifying generally the nature of its jQiie- 

^H diction ; and that the signature of the chief-judge or presiding mag^ 

^v trate, to the certificate specified in the last subdivision, is genuine. 

^Ww § 953, A copy of a record, or other judicial proceeding, of a cooit 

^V^ of a foreign coimtry, attested by the seal of the court, in which il 
^H remains, must also be admitted in evidence, upon due proof of ihi i<ir 

^H lowing facts ; 

^H 1. 'i'hat the copy offered has been compared by the witness with ti* 

^H original, and is an esact transcript of the whole of the original. 

^H 2, That the original was, when the copy was made, in the cnsto^ 

^H of the cJork of the court, or other officer legally having charge of it 

^^B il. That the attestation is genuine. 

^Bbm"'* 8 6M. Nothing in this article is to be construed, as declaring the 
^^Bu« effect of a record or other judidal proceeding of a foreign coimtn'i 
^BS^i^to. anthenticated so as to be evidence. 

^^Kmenu § 958. A copy of a patent, record, or other document, remainiiif n 
^^poDuii. record, in a public office of a foreign country certified, according Ut A* 
^Isinii-'' ^f'™ i" ""*> i" that country, is evidence when authenticated aa W- 

^B 1. By the certificate under the hand and official seal of acamiait- 

^H sioiier, appointed by the GovLTiior, to take the proof or aclinowlodi^ 

^1 ment of deeds in that coLintrr. to the effect, that the patent recotdtf 

^H document is of record in the public otiice, and that the copy tbenofil 

^H correct, and certified in due form. 

^H 2. By a certilicnt« mider \hp hand and official seal of the Serj^Ury 

^H of Stale annexed to that of the ('uniini!->iouer, to the same effect u 

^^R prescribed by law for the antheuticiition of the certoficate of siii^^ 

^^1 commissioner upon a cotiveynnre to be recorded within the St^^^^| 

^^M certificate of the couuuiii.^ioner, thus authenticated, is presampl^^^| 

^^B dence that the copy of the patent, record or documeiit, is ^^^H 

^^^ according to the form in use in the foreign country. ^^^^^M 

^^^^ 176 ^^^^H 
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MisceUanmaa proninioru. 

k Ford or iMrtificiite tu copies, etc. 

I CeitiJMte muBt be Benled. 

I Quftlifiotiou of last section. 

■ Pnblie or corpoi'Bt« b«&1 ms; be stAiuped ; bnt private eeal not. 

t 6mT0gat«a, clerks, etc., to search &les, &nd to certify, etc. 

I. Savin); clause. 

967. Where a tranacript, exemplification, or certified copy of a Fnn 
rd or other paper, ia declared by law to be evidence, and special JJ^^ 
isioD ie not luade for the form of the certificate, iti the particular oi«- 
, the person, Authorized to certify, miiat state, in his certificate, 

it has been i-ompared by hiia with the original, and that it ia a 
ict transcript therefrom, and of the whole of the original. 
958. If the officer, or the court, body, or board, in whose custody c<u^B(wte 
riginal paper, specified in the last section, ia required to be, by the M«kd. 
I M the Slate, or of another State, or of the United States, or of a 
itory thereof, or of a foreign country, has, pursuant to those laws, 
tfficial seal, the certificate must bo attested by that seal. If the 
Acate is made by the clerk of a county, within the State, it must 
ttested bv the seal of the county. 
989. The last section does not require the seal of a court to be SS^^Hid 
£d to a certified copy of an order, or of a paper filed therein, or w— ~ ^^ 
y made, where the copy is used in the same court, or before an 
er thereof; or, in the supreme court, where it is used in a circuit 
t, or a court of oyer and terminer, 
9(80. Where a seal of a public officer, or of a corporation, is author- 
. or required by law, it may be impressed directly on the paper. 

961. A surrogate, county clerk, register, clerk of a court, or other soim- 

»n, having the custody of the records or other papers in a public fj'j'JJi, 

», within the State, must, upon request, and upon payment of, or «te.. w 

rto pay, the fees allowed by law, or, if no fees are expressly allowed JuSal'iaa 1 

law, fees at the rate allowed to a county clerk for a similar service, ^.'^"'^•1 

eently search the filea, papers, records, and dockets in his office ; 

Teither make one or more transcripts therefrom, and certify to the 

rectnesa thereof, and to the search, or certify that a document or 

mr, of which the custody legally belongs to him, cannot be foimd. 

le refuses, or unreasonably neglects or delays, to make such a search, 

» fumiab such a transcript or certificate, or makes a fake certificate, 

It guilty of a misdemeanor, 

\ 9o2. Nothing in title fourth of this chapter prevents the proof of s: 

wt, act, recora, proceeding, document, or other paper or writing, "' 

ndlng to the rules of the common law, or by any other competent 
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TITLSl. 



CHAPTER X. 

TRIALS ; INCLUDING JURORS AND JURIES. 
TITLB I. — Trials qbnbrally ; including bxcbftions and Monoii 

FOR A NEW TRIA;«. 

TITLE II. — Trials WITHOUT a jury. 

TITLE III. — Trial jurors, except in New- York and Kings coun- 
ties; MODE OF SELECTING THEM, AND OF FROCimm 
THEIR ATTENDANCE. 

TITLE IV. — Trial jurors in New- York and Kings counties ; modi 

OF SELECTING THEM, AND OF FROCURINQ THEIR ATTHP- 
ANCE. 

TITLE V. — Trial by jury. 

TITLE VI. — Miscellaneous PROVISIONS ; including those RBLAioft 

TO EMBRACERY AND OTHER ACTS OF MISCONDUCT. 



TITLE I. 
Trials generally; including exceptions and motAon far a nem UrkL 

AxnoLa 1. lasuea, aod the mode of trial thereof. 
2. ThepUceof trud. 
8. Ezceptioiis, case, and motion for a new trial. 



ARTICLE FIRST 

Issues, and thb Mods of Triax thbrbof. 

SaonoN 963. Issues defined , different kinds of issues. 

964. When issues of law arise ; when issues of foct arise. 

965. Issues to be judicially examined by a trial. 

966. Order of trial, where issues of law ahd of flftct arise in the 

967. But court may direct the order, etc., of diq;KMition oTihe 
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MODE OF TRIAL. 

L What isHQea of fact are triable by a jnry- 

'. Wbdt ieaaee are trtable by the court, 

>, Oi'iler for trial by J ury, of specific queetdons of fu:t, when of rig'ht. 

. III.; when diBcretionary. 

!. IVlaJ of the rumaiDder of the isBuea. 

I. Uoiie of trial, wher« complajot dpinanda alternative jadgtoecta. 

I. CounlercUim to be deemed an action, within the foregoing bbcUoiib, 

I. luiniaterial iaaueB need not be tried. 

;. Wh«C iMuea to be tried before one judge ; regulation of trial in the 

snpreme court. 
'. Notice of trial and note of issue. 
I. Order of dispopiUon of issuee at a jury term. 
>. III.; when a jury does not attend. 
t. Either party may bring JMue to trial. 
I, What papers to be furnished on trial, and by whom. 



963, The isBa9B, treated of in this chapter, are those only which 
presented by the pleading. An issue arises where a fact, or a con- 
on of law, IB maintained by one party, and controverted by the 
r. IsBiies are of two kinds : 

Of law; and 

Of fact. 

IIS4. An issue of law arises only upon a demoirer. An issue of 
nwee, in either of the following (^aaes : 

Upon a denial, contained in the answer, of a material allegation 
le complaint; or upon an allegation, contained in the answer, that 
lofendaiit has not sufficient knowledge or information to form a 
if, with respect to a material allegation of the complaint. 

Dpon a similar denial or allegation, contained in the reply, with 
set to a material allegation of the answer. 

Upon a material allegation of new matter, contained in the an- 
•, not requiring a reply ; unless an issue of law is joined thereupon. 

Upon a material allegation of new matter, contained in the reply ; 
as an issue of law is joined thereupon. 
MS. An issue, either of law or of fact, must be judicially exam- 

hy means of a trial, as prescribed in this chapter ; unless it is dis- 
d of upon a motion, or upon exceptions, as prescrii>ed in chapter 
>l of this act. 

966. Where an issue of law and an issue of fact arise in one action, 
ueue of law must be tirst disposed of, except as otherwise prescribed 
[le next section. 

967. A Beparate trial, between the plaintiff and one or more de- 
lants, of some or all of the issues of fact, or one trial of some or all 
le issues of law, or a change in the order of disposition of the issues, 

be directed by the court, in its discretion, bucli a direction may 
i»en, in an order, made upon notice; or except where an applica- 
for such an order has been denied, it may be given, by the judge 
ioK tlie term, where those issues are regularly upon the calendar 
rial, either with or without the entry of an order. 
B68. In each of the following actions, an issue of fact must be tried 
ry, unless a jury trial is waived, or a reference is directed : 
a action in which the complaint demands judgment for a sum 








3. An action of ejectment; for dower; forw&6t«; for a uuiaance ; 
or to recover a chattel. 

§ 969. An issue of )aw, in any action, and an issue of fjact. in an 
action not specified in the last section, or wherein provision for a trinl 
by a JTiry is not expressly made by law, most be tried by the court, 
unless a reference or a jury.trial is directed, 

§ 970. Where a party is entitled, by the Constitiitton, or by express 
provision of law, to a trial, by a jury, of one or more issues of fart, id 
an action not specified in section nine hundred and sixty-eipbt of this 
act, he may apply, opon notice, to the court for an order, directing nil 
the questions, ariginc; upon those issues, to be distinctly and plainly 
staled for trial accordingly. Upon the hearing of the applicution, tlw 
court must cause the issues, to the trial of which, by a jury, the party 
is entitled, to be distinctly and plainly stated. The subsequent pn>- 
ceedingB are the same, as where questions, arising upon the issues, a» 
stated for trial by a jury, in a case where neither party cnn, as of right, 
require such a trial ; except that the finding of the jury, upon ewh 
question so stated, is conclusive in the action, unless the verdict la set 
aside, or a new trial is granted. 
'„ § 971. In an action, where a party is not entitled, as of right, to ■ 
trial by a jury, the court may, in its discretion, npon Ute application 
of either party, or without application, direct that one or more questiani 
of fact, arising upon the issues, be tried by a jury, and may cdilM 
those questions to be distinctly and plainly stated for trial accord- 
ingly. 

9 072. If the questions, directed to be tried by a jury, as prescrilMd 
in the last two sections, do not embrace all the issues of fact io the 
action, the remaining issues of fact must be tried by the court, or bf * 
. referee. 

§974. Where the defendant interposes a counterclaim, ami tliae- 
t upon demands an affirmative judgment against the plaiotif)', the moA* 
wiuTin'uie "^ ''''*' "^ ^^ '*®"^ "^ ^^'^^ arising thereui>on, is the same, a§ if it an» 
RininiDg in an action, brought by the defendant, against the plaintiff, for tli6 
wwoont pause of actiou stated in the counterclaim, and demanding the aan« 

judgment. 
^hI^d^ § 975. An issue, the disposition of which is not necessary to ensMs 
not Ih] the court t« render the appropriate judgment, is not required to be 
*""'■ tried. 

^nMbe !^ ^^^- *■" ^^^ ^^ ''^*' °^ *" '*®"*' **f ^'"■*' t^^l'lc ^y B jury or ky 
triwibe- the court, must be tried at a term held by one judge only, except il 
iiui«"nir otherwise prescribed in section two hundred ninety-seven of Has 
jjjjjfl"" jg acL In the supreme court, an issue of fact, triable by a jury, must be 
nimma ' tried lu the circuit court; and an issue of fact, triable by the roart, iff 
"""- an iasne of law, may be tried in the circuit court, or at a pjki-j.1 irw 

of Ihe supreme court, aa prescribed in the general rules i ■ 
M"}!'?-?*' g 977. At any time after the joinder cf issue, and »: 
days before the commencement of the term, eillier |>ari: 
notice of trial. The party serving the notice must fil'.' 
a note of issue, stating the title of the action : the tiau: ' 
ueys ; the time when the last pleading was served ; t) > 
issue, whether of fact or of law ; and, if an imie of far: 
triable by aiury, or by the murt, without a .'vt— T' 
must be tiled, at leapt twelve days before th' 
term. The clerk must thereupon enter the i - 

K to the date of tbo issue. The clerk ::. i <>- • 



PLACE OF TRIAL. 

ilw and liave tlie necessary copies ready for distribution at least five 
days before the commeiieemeiit of the term. In the city and county of 
New York, where a party has served a notice of trial, and filed a note 
of issne, for a term, at which the cause is wot tried, it is not necessary 
for him U) serve a new notice of trial, or tile a new note of issue for a 
ancceeding term ; and the action must rem^n on the calendar until it 
19 disposed of. 

g 676. The issues on the calendar must be arranged by the clerk, iu t 
the fDllowing- order : o 

1. lesues of fact. ■ 

2. Itoiies of law. 

Wliere a jury is in attendance, the issues must be disposed of in the 
nain^ order ; unless, for the convenience of parties, or the dispatch of 
business, the judge holding the term otherwise directs. 

g 970. Where a jury is not in attendance, issues of law have a pre- I 
fereoce over issues of fact ; unless the judge holding the term otherwise J 
directs. 

§ 980. Either party, who has served the notice, may bring the issue i 
to trial ; And, in the absence of the adverse party, unlese the judge [ 
holding the term, fur good cause, otherwise directs, may proceed with i 
the cause, and take a dismissal of the complaint, or a verdict, docision, 
iir judgment, aa the case requires. An inquest, for want of an affida- 
vit C/t merit*, cannot be taken where the answer is verified. 

g 981. Where the Issue is brought to trial by the plaintiff, he must i 
fiimiah the court with copies of the summons and pleadings, and of | 
the offer, if any has been made. Where the issue is brought to trial ' 
by tlie defendant, and the plaintiff does not furnish those papers, they i 
iDTist be furnished by the defendant. 
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ARTICLE SECOND. 



SlWTtoB D82. CerUia actions to be tried, where the subject tbei-eof is sltu&ted. 

983. Other actions, wbere the cause thereor arose. 

9(M. Other actions, accordin); to the residitnce of the parties. 

98B. Place of trial, if proper county nut deu|^al«d. 

9M. Defendant may demnnd change ; proceedings thereupon. 

087. When court may chan^ the place of trial. 

9S8. Effect of changing- the place of trial, 

ttaa. Effect of order changing place of trial, 

OAO. Ibbum of taw. where triable. 

991. This article applicable only to the Ropreme court. 

ij 98S. Each of the following actions must be tried in the county, in Cerialn ao 
which the subject of the action, or some part thereof, is situated: an Ji,"",* *" "^ 
action of ejectment ; for the partition of real property ; (or dower ; to wbirro ihs 
fOTPcloAe a mortgage upon real property, or upon a chattel real ; to com- JneKctf la 
pel the determination of a claim to real property ; for waste ; for a •iiu«t«"l- 
^MMMifMri^t^ i^oouM a judgmeat, di7eetii]qj ft eouveyaooo of seal ^ 
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properfrV ; and every ot.her action to recover, or to procure a judgment,' 
estsbliEihiiig, (letermiiiing, defining, forfeiting, anuulUng, or otherwijie 
affecting, an estate, right, title, lien, or other interest, in real property, 
or a chattel real. But where all the real property, to which the action 
relates, is situated without the State, the action must be tried, as pre- 
scribed in section nine hundred and eighty-four of this act. 
§ 983. An action, for either of the following causes, must be tried 
I in the county, where the cause of action, or some part thereof, arose : 

1. To recover a penalty or forfeiture, imposed by statute; except 
that, where the offence, for which it*is imposed, waa committed on a 
lake, river, or other stream of water, situated in two or more countjst, 
the action may be tried in any county, bordering on the ieikt, river, or 
stream, and opposite to the place where the offence was committeil. 

2. Against a public officer, or a person specially appointed to exf 
cute hie duties, for an act done, in virtue of his office, or for an omiGeiun 
to perform a duty, incident t« his office ; or against a person, who, b; 
the command or in the aid of a public officer, has done anything toiioli- 
ing his duties, 

3. To recover a chattel distrained, or damages for diatrainiiig i 
chattel. 

§ 984. An action, not speci&ed in the last two sections, must be triwi 

I in the county, in which one of the parties resided, at the commenM- 
ment thereof. If neither of the parties then resided in the State, it 

'■ may be tried in any county, which the plaintiff designates, for tiat 
purpose, in the title of the complaint. 

§ 885. If the county, designated in the complaint, as the place of 
trial, is not the proper county, the actaon may notwithstanding be tnti 

' therein ; unless the place of trial is changed to the proper coimty, upon 
the demand of the defendant, followed by the consent of the plaintifi 
or the order of the court. 

t g 986. Where the defendant demands that the action be tried in the 
proper county, his attorney must serve upou the plaintiff's attorney. 
with the answer, or before service of the answer, a written deD)>nil 
accordingly. The demand must specify the county, where the defend- 
ant requires the action to be tried. If the plaintiff's attorney does nut 
serve his written consent to the change, as proposed by the defendwt. 
within five days after service of the demand, the defendant's attornef 
may, within ten days thereafter, serve notice of a raoUon to change the 
place of trial. 
§ 987. The court may, by order, change the place of trial, in either 

of the following cases : 

1. Where the county, designated for that purpose in the compWnti 
is not the proper county. 

2. Where there is reason to believe, that an impartial trial cannot to 
had ill the proper county. 

3. Where the convenience of witnesses, and the ends of justice, will 
be promoted by the change. 

g 988. Where the place of trial is changed to another county, Ui» 
aubsequent proceedings shall be had in the county t« which the chauiff 
is made, the same as if it had been deragnated in the complaint, a* the 
place of trial ; except as otherwise directed by the court, or proridnl 
by the written consent of the parties, tiled with the "■tnti- An.i ih- 
clerk of the coimty. from which it is changed, must for- 
l-t the clerk of the county, to which it is changed, all , 
thf action, and certified copies of all minntos and 
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treto, whicli must be filed, entered, or recorded, as the case requiree, 

the office of the last uamed clerk. 

J 980. An order to change the plate of trial takes effect, upon the ESactor 

try thereof, in the office of the clerk of the county, from which the changinj 

ice of trial is changed. But for the purposes of the place of hearing, p'"* <" 

DotioD to set it aside, or au appeal therefrom, the place of trial is 

emed unchanged. 

§ 900. An issue of law may be tried in any county, within the judi- 

il district, embracing the county wherein the action is triable ; but 

ter the trial, the decision, and all other papers relating to the trial, 

ust be filed, and the order made, or judgment rendered, must be 

itered in the last named county. 

§991. This article is applicable to an action in the supreme court only. TbUini- 
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ARTICLE THIRD. 

BsoipnoNB, Casb, iirc Motios fob a Nkw Tsul. 

itmum H3. Wh»t ruling may be excepted to. 

99S. Refuiul of court or referee, to find apon facts may be excepted to. 
~"M. Wben and how exceptiona may be taken, after close of trial by court 

; during the trial, or upon thetrial by jury. 
. Ruling- excepted to ; how reviewed. 
. Case, when aecesaarj ; how made and settled. 
.. When appeal, etc., may be heard without a caae. 
. Motion for new trial upon judge's minutes : appeal from order there- 

I. When and how exceptions, tolten upon a jury trial, heard at general 
term. 
1001. Motion for new trial at general term, when trial was by court or 

1003. When motion for new trial to be made at special term. ReetriedotiB 
thereupon. 

1003. Application of this article to trials of specific questiooB by jury ; spe- 

cial proviuona applicable thereto. 

1004. UotioD for new heanug, after trial of specific queations by a reAirM. 
1009. Final judgment, etc.. not stayed, by motion for a new trial. Motion 

may be heard afterwards. 

1006. When exception not to prejudice motion for new trial. 

1007. Notes of stenographer may be treated as minutes of the Judge. 

§ 992. An exception may be taken to the ruling of the court or of a what 
feree, upon a question of law, arising upon the trial of an issue of ^y'^ „ 
ct. Except ax prescribed in section one thousand one hundred and opien to. 
[{iity of this act, an exception cannot be taken to a ruling, upon a 
leetion of fact. For the purposes of this article, a trial by a jury is 
garded as continuing, until the verdict is rendered. 
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TITLE J. 

s 



ReftuAi o' ^ '*^^' ^P^*^ ^^^ ^*^ ^^ *^ ***"^ °^ ^*^* ^y * referee, oar by the court, 
coon or^* A\~i:hout a jury, a refusal to make any finding whatever, upon a ques- 
SJi^a* tion of fac:, where a request to find thereupon U eeaaonably made by 
raci^'may either party, or a finding without any evidence tending to anstain it, 
edto.^^" is a ruling u^ion a question of law, within the meaning of the last 

section, 
when^aui g cic^^ Where an issue of fact is tried by a referee, or by the court, 
c«pawQ^ \vi:hout a jury, an exception to a ruling, upon a question of law, made 
Sken!*if- ^^^^' ^^® cause is filially submitted must be taken, by filing a notice 
ler close of of the exception in the clerk's office, and serving a copy thereof upon 
court**or *he attorney for the adverse party. The exception may be so taken, at 
referee. any time Wfore the expiration of ten days after service, upon the 
lUToriiey for the exceptant, of a copy of the decision of the court, or 
report of the referee, and a written notice of the entry of judgment 
thereujK»n. If the notice of exception is tiled before the entry of final 
judgment, it must be inserted in the judgment-roll; if af terwarde, it 
must be annexed to the judgment-roll. In either case, it constitutes a j 
part of the papers, upon which an appeal from the judgment must be j 
heard. | 

W-;^jBrin? g \^4o. In any orher case, an exception must be taken, at the time j 
apoD iriai*^ when the ruling is made, unless i: is taken to the charge given to the j 
bj-jurr. jury: in which case, it must l>e Taken before the jury have rendered \ 
their venlicT. It must, at the time when it is taken, be reduced to { 
\*Titing by the exceptant, or entered in the minutes. i 

Ki^JI «- g c»c^^ ^Y r.iling. to which an exception is taken, as prescribed in the : 
howw-**** last four sec: ii-ns, can be reviewed only upon an appeal from the judg- ] 
viewed. ment. rendered after the trial ; except in a case, where it is expreasly ] 
prescribed by law, that a motion for a new trial may be made thereupon. '• 
CAse.whep § 9v*7. Where a party intends to apical from a judgment, rendered 
how mA^le after the triarl of an issue of fact, or to move for a new trial of such an 
JgJ •«*- issue, he mu<T. except as otherwise prescribed by law, make a ca«e, 
and pnv.ire :he same to be settled and signed, by the judge or the 
referee, by or before whom the action was tried, as prescril»ed in the 
general rules of practice ; or, in case of the death or disability of the 
judge or referee, in such manner as the court directs. The case must 
contain si^ much of the evidence, and other proceedings upon the trial, 
as is material to !heque>tions to be raised thereby, and also the excep- 
tions taken by the party making the case. If it afterwards becomes 
necessary to separate the exceptions, the separation may be made, and 
the exceptions may be stated, with so much of the evidence and other 
proceedings, as is material to the vpiesrions raised by them, in a case, 
prepared and settled, as directed in the general rules of practice; or, 
in the absence of directions therein, by the court, u^n motion. It is 
no: neces^:*ry to state, in a case, that a finding u\^n the facts, or a 
ruling upon the law, was made, \\here the finding or ruling appears in 
a referee's report, or in the decision of the court, upon a trial by the 
ivurt, without a jury. 
When ap- § 99S, It is not necess:iry to make a case, for the purpose of moring 
l^'ii*' ' for a new trial, iiixni the minutes of the judge, who presided at a trial 
fc"?*r\i w::h- 'fc>v a jurv ; or nivn an alletnition of irrearulariTv. or surprise ; or where 
a j>arty intends to appeal frxnu a judgment entered upon a referees 
re^KVt, or a decision \\f the court upon a trial, without a jury, and to 
rely only uikmi exivptions, taken as prescrilvd in section nine hundred 
and ninety-four of this act. 
for § 999. The judge, presiding at a trial by a jury, may, in his diaert- 
^'^ tion, enter ' ^ made u|k»u his minutes, at the aame tenn, tf^ 
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§§ 1000-101 
ir because 



■et a^de the verdict and grant, a, new trial, upon exceptioi 
&e verdict is for excessive or insufficient damages ; or otherwise con- minuw 
tenry to the evidence, or contrary to law. If an appeal ie taken from f^^^J^jfl 
ttie order, made upon the motion, it must be heard, upon a case, pre- ttioreapS 
pared and settled in the usual manner. 1 

§ 1000. Upon the application of a party who has taken one or more irbun ^d 
exceptions, the judge, presiding at a trial by a jury, may, in his dis- tiong^JSS 
cretion, at any time during the same term, direct an order to be entered, Bpan'ajM 
that the exceptions so taken be heard, in the first instance, at the gen- nur^ iu| 
■«nl term ; and that judgment upon the verdict be suspended, in the ^''*"^**a 

I time. At any time before the hearing of the exceptions, the I 

may be revoked or modified, upon notice, in court or out of I 

by the judge who made it ; or it may be set aside for irregu- I 

, by the court, at any term thereof. Dnieaa it is so revoked or I 

ide, the exceptions must be heard upon a motion for a new trial, I 

must be decided by the general term. The motion is deemed I 

to have been made, when the order was granted ; and either party I 

may notice it for hearing at the general term, iipon the exceptions. I 

§ 1001. Where the decision or report, rendered upon the trial of an unUoniJ 
issue of fact by the court, without a jury, or by a referee, directs an JJ^Jel^a 
interlocutory judgment to be entered; and further proceedings must tann. ^J 
taken, before the court, or a jiidge thereof, or a referee, before a^'5i"J3 
r1 judgment can be entered ; a motion for a new trial, upon one or refereikX 
ire exceptions, may be made at the general term, after the entry I 

the interlocutory judgment, and before the commencement of the U 

bearing directed therein. The time within which the party must H 

^Diept, for that purpose, to a ruling of law, made, upon such a trial, ■ 

tn the judge or the referee, after the close of the testimony, is ten days I 

•Aer service of a copy of the decision or report, and notice of the ■ 

tfntry of the interlocutory judgment thereupon. 1 

§ 10U2. In a case, not specified iu the last three sections, a motion for when ^i 
anew trial must, in the first instance, be heard and decided at the "ew^a 
iSpeciBl term. But where it is founded upon an allegation of eiTor, in ho '".'^*S| 
-sflnding of fact, or ruling upon the law, made by the judge upon the um. M 
trial, it cannot be heard at a special term, held by another judge ; unless J?'''''!^! 
the judge, who presided at the trial, is dead, or his term of office has ^ 

tn&ed, or he specially directs the motion to be heard before another J 

Judge. And a trial by a referee cannot be reviewed, by a motion for a M 

ten trial, founded upon such an allegation, except iik a case specified ■ 

nthe last section. M 

S 10U3. The provisions of this article, relating to the proceedings to AppiK^ 
'iwiew a trial by a jury, are applicable to the trial, by a jury, of one or Jjjfjjgjf S 
BtK specific questions of fact, arising upon the issues, iu an action "^f^H 
liable by the court. But, except in a case specified in section nine qu^^w 
Iwidred seventy of this act, a new trial may be granted, as to SLJSSS 
*oiiu of the questions so tried, and refused as to the others ; and an providfl 
Wror, in the admission or exclusion of evidence, or in any other ruling 5{e5lrt^B 
Hfjnction of the judge, upon the trial, may, in the discretion of the ^9 
^^^Bthich reviews it, be disregarded ; if that court is of opinion, that I 

^^Htatial justice does not require that a new trial should be granted. ■ 

^^Hl^the judge, who presided at the trial, neither entertains a motion ■ 

IP^new trial, nor directs exceptions, taken at the trial, to be heard at m 

^Ug«neral tGrm,a motion for a new trial can be made only at the term, I 

^here the motion for final judgment is made, or the remaining Issues I 

^faet are tried, aa the case requires. I 
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1008. TRIAI^i WITHODT JL'RT. 

§ 1004. In an action triable by the court, where a refereiure haa l«tii I 
made, to report upon one or more specific questiooa of fatt, iavdn" 
the issue, a motion for a new hearing may be made at a tpcc' 
at any time before the hearing of a motiou for final jodgma 
trial of the remaining issues of fact. The motion must b« i 
affidavits, unless the rourt, or a judge thereof, directs a 
pared aud settled. 

§ 1005. The entry of final judgmeut, and the subseqaeat pra 
to collect or otherwise enforce it, are not stayed by an f^xcepj 
preparation or settlement of a case, or a motion for a i 
an order for such a stay is procured and served ; and ti 
tion, or other enforcementofajudgment does not prejadj 
motion for a new trial. Where a new trial 1b grantedf! 
direct and enforce restitution, as where a judgment i>4 
appeal. 1 

§ 10013. The taking of an exception, upon a trial bplj 
statement thereof in a case, as prescribed in this arUcle, Q 
dice a motion for a new trial, on the ground that 1'' 
contrary to evidence ; but such a motion may be mad* 
the hearing of the exception ; or, in the discretion of ( 
which the exception is heard, at the time of the heaiiq~ 

§ 1007, The notes of an official stenographer or i 
rapber, taken at a trial, when written out at length, raaybs t 
the discretion of the judge, as the minutes of the judge opon i 
for the purposes of this article. 
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TriaU mthout a jury. 

Baotlov 1008. IT trial by ;\iry waived, action must be tried by tbe eoiirt.fl 

1009. Trial by jury i how waived. " 

1010. Decision upon trial by tbe court, when to be filed ; 

1011. Reference by consent; wben and how Dtade. 

1013. Qualification of the last section. 
lOlji. Compulsory reference for the trial of iaauBs ; in wbata 

1014. Proceedings where the reference ia for trial of part ot Uia t 
lOlfi. Compulaory reference upon qiieatinna incidentally •; ' ' 

1016, Referee to be ewom, 

1017. Witnesses muy be subpcenaed. 

1015. General powers of a referee, u])on a trial. 

1019. Referee's report| when to be made, eoniequeooe of EuIotc. 

1020. Double or other increased damafee. 

1021. Decision of court or report of referee, upon trial p 

1022. Id. ; uiion trial nf the whole bsne of bet. 

1023. Pai'iies may reiiuii'e conrt or referee tn detenniiM ] 

questions. 

1024. Qualificatiiinaof a referee. 
1029. Several refereee may be appointed. 
1026. Proceedings regulated where there are mverat rtftlMi. 1 

§ 1008, In an action triable by ajury, if the parties muTft j 
4,M- hy a jury, of the issue of fact, the action must be tried by tf 
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without (I jury ; unless a reference is directed, in a case prescribed by 
bw. Bill such an action, utber than to recover damages for breach of be ir 

I contract, cannot be tried by tlie court, witliout a jury, iiuloee the """^™ 
udgti, presiding at the term where it is brought on for trial, assent* to 
ocb a trial. TTiw refusal so to assent anuula a waiver, made as pre- 
cribed in subdivision second, third, or fourth of the next section. 

S 1009, A party may waive his right to the trial of the issue of fact, Tri«i i« 

IV a jury, iti any of the following modes : KJt'oc 
I. By ftuling to appear at the trial. 
S. By Sling with the clerk a written waiver, signed by the attorney 

)r the party. 

3. By an oral consent in open court, entered in the minutes. 

'. By moving the trial of the action, without a Jury ; or, if the ad- 

■ae party so moves it, by failing to claim a trial by a jury, before the 
.'vdiiction of any evidence upon the trial. 

§ 1010, Upon a trial, by the court, of an issue of fact or of lavr, its uocisin 
leci^on, in writing, must be filed, in the clerk's office, within twenty b^^u,, 
A^t after the final adjournment of 'the term, where the isBiie was tried. "^|J"*'^ 
fit is not BO filed, either party may move, at a special term, for a new bam«' 
rial upon that ground. If the decision has not been filed, when the ^f^ 
lotiou is heard, the court must make an order for a new trial, either ^lurt 
Jwlutely, or unless it is filed, within a time specified in the order. If 

II order for a new trial is made, or a contingent order for a new trial 
lecomea absolute, the costs of the former trial abide the event. 

91011. Except in a case specified in the next section, the whole RcrbreL 
Uae, or any of the issues in an action, either of fact or of law, must wh^'u 
it referred, upon the consent of the parties, manifested by a written nowm 
itipalation, signed by their attorneys, and filed with the clerk. Where 
be stipulation does not name the referee, he may be designated by the 
iQurt, on motion of either party. Where the stipulation names the 
'eferee, the clerk must enter an order, of course, referring the issue or 
Ssues lor trial, to that person only. 

§ 1U12. But a reference shall not be made, of course, upon the con- a 
♦lit of the parties, in an action to annul the marriage, or for a divorce J^j ^ 

V a separation ; or an action against a corporation, to obtain a dissolu- a 
Ion thereof, the appointment of a receiver of its property, or the dis- 
ribuUon of its property, unless it is brought by the Attorney-General ; 
ir an action wherein a defendant, to be affected by the result of the 
rial, is an infant. In a case specified in this section, where the parties 
onaent to a reference, the court may, in its discretion, grant or refuse 
t reference ; and, where a reference is granted, the court must desig- 
late the referee. 

§ 1013. The court may, of its ovra motion, or upon the application of Comput 
itber party, without the consent of the other, direct a trial of thee'"'"" 
Kties of fact, by a referee, where the trial will require the examina- fj^ j^ 
ura of a long account, on either aide, and will not require the decision wbMOMc* 
f difficult questions of law. In an action, triable by the court, with- j^"^ ^ 
nt a jury, a reference may be made, as prescribed in this section, to 
lecide the whole issue, or any of the issues ; or to report the referee's 
indlng, upon one or more specific questions of fact, involved in the 
»ne. 

g 1014. Where a reference is made, as prescribed in the last section, Pri>L__ 
a report Dpon a spaciflc question of fact, involved in the issue, and the ^^Jn 
^teneinatioD of one or more other issues is necessary, in order to ence i« 
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enable tli» t^nH to render jiiilgmeot^ tliey must be tried, either 
^tua or after the Sling of the report, as the court directs, and cither \ij 
jury, or by the court, without a jury, aa the case reqiiiren. WtiH 
they are tried by a jury, application for jiidginenl muet be made uiw 
the verdict and the re[Mjrt. 
'•«- 8 1015, The court may likewise, of ita own motion, 
aptflicatiou of either pany, without the consent of tlu' • 
reference to take an account, and report to the court ' 
with or without the testimony, after interlocutory or fiu: 
where it in tieceesary to do so, for the infonnatioii of n 
also to determine and report upon a question of fa«t, it 
stage uf the action, upon a motion, or otherwise, exi 
pleadings. 

S lOltS. A. referee, appointed as prescribed in either 
ftectioiis of this title, must, before proceeding to hear 
BWora faitlifitlly and fairly to try the issues, or to df ' 
y ^tioRB referred to him, as the case requires, and to mi 
JMhiMW report, according to the best of his understanding. 
, /pL^ administered by an oflicer specified in section eight 

I ^N"*" "^ "■ two of this act. But where all the parties, whoM 

P. afTected by the result, are of age, and present, in 

" iiey, they may expressly waive the referee's oath. 

made by written stipulation, or orally. If it la oral, it must 
in the referee's minutes. 

§ 1017. A witness may be subpcenaed to attend before a! 
appointed aa prescribed in either of the foregoing sections of '' 
to testify, and, in a proper case, to bring with him a book, ' 
or other paper, as upon a trial by the court. 

§ 1018. The trial, by a referee, of an issue of fact, or of an 
law, must be brought on upon like notice, and conducted in ti 
ner, and the papers to be furnished thereupon are the same, and M 
furnished in like manner, as where the trial is by the court, witboutl 
jury. The referee exercises, upon such a trial, the same power m tin' 
court, to grant adjournments, to preserve order, and punish the viola- 
tion thereof. Upon the trial of an issue of fact, the referee exeitiiH^ 
also the same power aa the court, to allow ameudmenta to the aui 
or to the pleadings ; to compel the attendance of a witness hf 
meut ; and to punish a witness for a contempt of court, for nofl ' 
ance, or refusal to be sworn, or to testify. Upon the trial of. 

of law, the referee exercises the same power as the court, to ]_ 

party in fault to plead anew or amend; to direct the action to . 
divided into two or more actions; to award costA, and otherwise to dis- 
pose of any question, arising upon the decision of the issue referred ti 
him. The powers, conferred by this section, are exercised in like nw 
ner, and upon like terms, aa similar powers are exercised by the conA 
npon a trial. 

§ 1019. Upon the trial, by a referee, of an issue of fact, or an 
of law, his written report must be either filed with the '-' -'■ - ■ 
ered to the attorney for one of the parties, within Bixij 
time when the cause is finally submitted ; otherwise vr 
before it is filed or delivered, serve a notice, upon thf n 
adverse party, that he electa t« end the refereuLc. In r-.wh :i ^ i.r. 
ftcfJou miist thenceforth proceed, as if the ri'fcrcnoc had not bo 
directed ; and the referee is not entitled to any fee!i. 
g 1020. Where the double, treble, or other iucrei 
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a by statute, the decision of the court, or the report of the reforee, 
; epecity the sum awarded a^ siugle damageB, and direct judgment 
tie iiicreused datuagee. 
11)21, The decision of a court, or the report of a referee, upon the 

of a demurrer, must direct the judgment to be entered there- 
I, or other diapoaition of the cause, as prescribed in section one 
Hand and eighteen of this act. 

1022. The decision of the court, or the report of the referee, upon 
trial of the whole issue of fact, must atate separately the facta 
d, and the conclusions of law ; and it must direct the judgment, 
I entered thereupon. In an action, where the coats are in the dis- 
vn of the court, the decision or report must award or deny coats ; 

if it awards costs, it must designate the party to whom costa, to 
ixcd, are awarded. 

1033. Before the cause ia finally submitted to the court or the 
ee, or within such time afterwards, and before the decision or 
rt is rendered, as the court or referee allows, the attorney for either 
f may submit, in writing, a statement of the facts, which he deems 
>lished by the evidence, and of the rulings upon questions of law, 
fa be desires the court or the referee to make. The statement must 
I the form of distinct propositionB of law, or of fact, or both, se^a- 
y stated ; each of which must be numbered, and so prepared, with 
Kt to lis length, and the subject and the phraseology thereof, that 
»urt or referee may conveniently pass upon it. At or t>efore the 
, when the decision or report is rendered, the court or the referee 
; note, in the margin of the statement, the manner in which each 
iMition has been disposed of, and must either file, or return to the 
ney, the statement thus noted; but an omission so to do does not 
t the validity of the decision or report. 

1024. A referee, appointed by the court, muat be free from ail juat 
itions ; and no person shall be so appointed, to whom all the parliea 
A, except in an action to annul a marriage, or for a divorce, or a 
ration. A judge cannot be appointed a referee, in an action 
^tia the court, ofwhchhe isajudge, except by the written con- 
of the parties ; and, in that case, he cannot receive any compen- 
D as referee. 

1025. Where the court is authorized to appoint a referee, it may, 
i discretion, appoint either one or three. And where a reference 
ado by consent of the parties, they may select any number of 
eea, not exceeding hve. 

1028, Where the reference is to more than one referee, all must 
> together, and hear all the allegations and proofs of the - parties ; 
I minority may appoint a time and place for the trial, decide any 
tion which arises upon the trial, sign a report, or settle a case. 
er of thom may administer an oath to a witness ; and a majority 
loee present, at a time and place appointed for the trial, may 
a tn« trial to a future day. 
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TRIAL JURORS. 




Tried jurors, except in NeiD-York and Kirtgi oountiet; mode qT wtuJiwy 
them, and of promiTing their attendanM. 

AancLB 1. QualiScaUons «iil exemptiuos uf trial jurors. 

3. Mode (if Belecting, drawinif, and procurlug tbe atlendAiioe of ItU 

jurors, ID ordinary caaeB. 
3. Mode or etTikiDg- aad procuriDg- *. speci&l jury, and of 



ARTICLE FIRST. 



D ElSMFTIOHa O 



Tbiu. Jdkobs. 



Sbotion 1037. QaalificatioDS of triaJ jurom. 

1028. Additional provinOD respecting property qnaliftestiona. 
1020. Certain public oIEcere disqualified. 

1030. Persons entitled to claim eiemption from service. 

1031. Evidence of exemption in certain caees. 
1033. Vben Juror to be diBcharged from serving. 
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1033. When juror t< 
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1034. Application ofthiaaj^cle. as reepectoNew-Tork Mid Kttig« conntaA 

§ 1027. In order to be qiialiiied to serve, as a trial juror, in s conrt 
of record, a persou must be : 

1. A male citizen of tbe United States, and a reeident of the csuatj- 

2. Not less tban tweDly-ooe, nor more tban sixty years of a^e. 

3. Assesaed, for pergonal property, belonging to him, in ole own 
ri^ht, to the amount of tno hundred and lifty dollars ; or the owner af 
a freehold estate in real property, situated in the county, belonging lo 
him in his own right, of the value of one hundred and fifty dollats; n 
the husband of a woman who is the owner of a litte freehold eetste. 
belon^ng to her, in her own right. 

4. In tne possession of his natural faculties, and not infirm or deoeplt. 

5. Free from all legal exceptions; of fair character; of approved 
integrity ; of sound judgment ; and well informed. 

g 1028, But a person who wae aeeessed, on the last aaeeasment-T^ 
of the town, for land in his possession, held under a contract for ll« 
purchase thereof, upon which improvementa, owned by him, haro bew 
made, to the value of one hundred and fifty dollani, is qaalified to 
serve as a trial juror, although he does not possess either of the (luaB- 
ficatioiis, specified in subdivifiion third of tbe last secttoQ, if lie i) 
qualified in every other respect, 

§ 1029. Each of tbe following oUicers is disqualified to servo u • 
trial juror: 

1. The Governor ; the Lieutenant-Governor ; the Governor's pri»*l' 
secretary. 

2. 'ITie Secretary of State ; the Comptroller ; the Stat* Treafttrw j 
the Attorney-General ; the State EMineer and Surveyor ; a Ca»»l 
Commissioner; an Inspector of State Prisons; a Canal A[iprai»Ar; ^ 
Superintendent of Public Instruction ; the Superintendent of tbn Buit 
Department; the Suiw-rinteudent of tbe Insitrance Doparlntnit i >nd 
the dvputy "f each officer, speoiHed lu this snbdlviaioti. 




EXEMPTIONS OF JUROKS. 

3. A luemDer of the Legislature, daring the BeGsion of the house, of 
rhich he is a member. 

4. A judge of a court of record, or a aurrogate. 

5. A Bheriff, under-sheriff, or deputy-Bheriff. 

6. The clerk or deputy-clerk of a court of record. 
§ 1030. Each of the following persons, although qualified, is entitled fn[?«Hu 

1 exemption from service, as a trial juror, upon his claiming exemp- cioim'u.— 
iOU therefrom : ^p"?IL1 

1. A clergyman, or a minister of any religion, officiating aa euch, t1 
nd not following any other calling. 

2. A resident officer of, or an attendant, assistant, teacher, or other 
«TSOn, actually employed in, a State asylum for lunatics, idiots, or 
sbitual drunkards. 

3. The agent or warden of a State prison ; the keeper of a county 
ul ; or a person actually employed in a State prison or county jail. 

4. A practicing physician or surgeon, having patients requiring his 
.uly pTOTessional atteution. 

6. An attorney and counsellor at law, in actual practice as such, and 
lot following any other calling. 

8. A professor or teacher, in a college or academy, 

7. A person actually employed in a glass, cotton, linen, woollen, or 
ron manufacturing company, by the year, month, or season. 

8. A soperintendent, engineer, or collector, on a canal, authorized by 
tie laws of the State, which is actually constructed and navigated. 

9. A master, engineer, assistant-engineer, or fireman, actually em- 
loyed upon a steam-vessel, making regular trips. 

10. A superintendent, conductor, or engineer, employed by a rail- 
Mul company, other than a street railroad company; or an operator, 
r assistant-operator, employed by a telegraph company ; who is actu- 
Uy doing duty in an office, or along the railroad or telegraph line of 
le company, by which he is employed. 

11. An officer, non-commissioned officer, miiEician, or private of the 
ational guard of the State, performing military duty ; or a person, 
ho has been honorably discharged from the national guard, after tive 
eaiB* service, in either capacity. 

IS. A person who has been honorably discharged from the military 
ipces of the State, after seven years' faithful service therein. But in 
rder to entitle a person to exemption, under this subdivision, his ser- 
lee must have been performed before the twenty-third day of April, 
igfateen hundred and sixty-two, either as a general or staff-officer, or as 
a officer, non-commissioned officer, musician, or private, in a uniformed 
Attalion, company, or troop of the militia of the State, and armed, 
niiormed, and equipped, according to law ; or a portion thereof, dur- 
tg that period and in that capacity, and the remainder, since the 
venty-third day of April, eighteen hundred and sixty two, as a mem- 
er of the national guard of the State. 

13, A member of a fire company, or fire department, duly organized 
ccoitjing to the laws of the State, and performing his duties therein ; or 
person who, after faithfully serving five successive years in euch a fire 
mipaay, or tire department, has been honorably discharged therefrom. 

14. A person otherwise specially exempted by law. 
§ 1031. The evidence of the right to exemption, aa prescribed in the ETidenee 

ist section, is aa follows : Uob"™!^ 

1. Under subdivision second thereof, the certificate of the auperin- t>u> cuu. 
''^^ ^ or othe r principal officer of the asylum. 

lei 
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2. Under subdivision third thereof, the certificate of the w)_ 
other principal officer, of the State priBon, or the sheriff of the 

iaa the case requires. 
3. Under Bubdivision eleventh thereof, where the applicant is 
commiadoiied ollicer, musician, or private, in a company or troop of thi 
national guard, the certificate of the commanding officer of the conipaay 
or troop, accompanied with proof, by affidavit, of the genuiuenesj m 
the signature thereto. 
4. Under ttie last clause of subdivision eleventh, or under subdivision 
twelfth thereof, iTi the discretion of the court, the discharge of the per-' 
son from military service, if it shows the facts entitling mm to exemp- 
tion. 
B. Under the first clause of subdivision thirteenth thereof, where tbe 
applicant is under the rank of foreman, the certificate of the foreman, 
or other chief officer, of the company, to which the applicant belong 
accompanied with proof, by affidavit, of the geiiuinenese of the aigiia- , 
tare thereto, 
6. Under the last clause of subdivision thirteenth thereof, the curtifl- 
cate of the chief engineer of the fire department of the city or villw, 
where the service was perfonued, or of the mayor or president of u» 
city or village. 
A certificate, specified in this section, must be dated within Hmt 
months before the time of presenting it,, and filed with the clerk of Uii 
court, to which it is presented. 
^"«?>- § 1032. The court must discharge a person from serving as ft thil 
dimhu-god juror, in either of the following cases : 
ftom«jrv. i^ Where it satisfactorily appears that he is not qualified. 

2. Where it satisfactorily appears that he is exempt, and be clajni 
i the benefit of the exemption. 

I Where a person is discharged, for either of the canses specified ]a 

this section, the clerk must destroy the ballot, containing his name. 
When 111- g 1033. Upon satisfactory proof of the facts, a court, at the term In 
ucnied which a person is returned as a trial juror, must excuse him from 
I ftom Btrv- iog during the whole, or a portion of the term, in either of t] 

I *■ ing canes : 

1. Where he is a justice of the peace, or executes any 9 
office, the duties of which are, at the time, inconsistent with ht^ 
ance as a juror. 

2. Where he is a teacher in a school, actually employed A 
as such. 

3. Where, for any other reason, the interests of the public, i 
juror, will be materially injured by his attendance ; or his miu 
ox the health of a member of his family, requires his abaenu n 
temporarily incapacitated, for any reason, from properly dur 
the duties of a juror. 

Where a person is excused, in either of the ca&ea apeciftf 

section, the ballot, containing his name, must be retimed tol 

from which it was taken. 

§ 1034. Section ten hundred and twenty-nine of this i 

I throughout the State. The remainder of this article does not^ 

E^ork ^^ '^'^y ^''^ county of Kew-Tork, or the county of Kings. 
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ARTICLE SECOND. 



■ Attkkduiob of Triu. Jdbou, 

Certain tomi officers to m&ke lists of trial jurora. 

Kamea of joi-ora to be taken from aaseBfunent-roU. 

Dnplicate juror lists to be made and filed. 

County clerk to make and depomt ballots. 
1039. County clerk to destroy old bsJlols. 
I(MO. Jurors so returned to serve for three years. 
1041. Wards of certain cities to be considered towns, etc, 
1049. When and how many jurors, for courts of record, to be drawn. 

1043. Notice of drawing'. 

1044. Sheriff and county jud^^e to attend drawing. 

1045. Sheriff or county judge, not appearing, to be again nollGed, etc. 

1046. Certain officers required to be present at drawing. 

1047. Mode of drawing jurors ; minute of drawing ; list to be delivered 

104B. Sheriff to notify jurors and make return. 

1049. Applicants to be furnished with copies of jury lists. 

lOfiO. Names of Juroi's who have served, to tie kept in separate boi- 

1051. Juroi-B to be drawn from that box, when first box is exhausted. 

10S3. A third jury box to be kept. 

1063. When old ballots therein to be destroyed, and new ballota depoidtad. 

1064. Juroi's, when tc be di'awn fi-om third box. 
IOCS- How such jurors to be notified. 

1056. Justice of supreme court, or county judge, may order drawing of 

additional jurors. 
1067. Proceedings upon such order. 

1058. For what courts, and by whom, additional jurors may be ordered. 

1059. How snch additional jurors drawn and notified. 

1060. Power of county judge, as to attendance of jurors. 

1061. Powers of deputy county clerk, under this article. 

1063. This article not applicable to New- York and Kings counties. 



„ 1085. The Buperviaor, town clerk and asseflsors of each tovra, must 
UMt on the firBt Monday of July, in the year one thousand eight ^„,,„ 
liandred and seventy-eight, and in each third year thereafter.' at a "-"''Jl'"" 
place within the town, appointed by the supervisor ; or, in case of his ° " 
ftteence, or of a vacancy in hia office, by the town clerk ; for the pur- 
pose of making a list of persons, to serve as trial jurors, for the then 
ensuing three years. If they fail to meet, on the day specified in this 
section, they must meet as soon thereafter, a& practicable. 

§1036. At the meetiug, specitied in the last section, the officers nudm of 
present must select, from the last assesBment-roll of the town, and 
jDake a list of, the names of all persons, whom they believe to be qual- 
"■ ~ to serve as trial jurors, as prescribed iti the last article. 

1037. Duplicate lists of the names of the persons so selected, P'"'u'i1^ 
■ — the place of residence, and other proper additions, of each 1^' made 
, a# far as those particulars can be conveniently ascertained, ■'"' """^ 
be made out, and signed by the officers, or a majority of them, 
ten days after the meeting, one of the lists must be Irans- 
by those officers, to the county clerk, and filed by him ; and 
n mnat be filed with the tow^i clerk. 
» 1038. On the llrst Monday of August, after the lisls hare been cwil, 
transmitted to him, the county clerk must prepare suitable ballots, by make 
writing the name of each person thus selected, as contained iti the liata, ■*-~~' 
bis Dince of residence, and other additions on a separate piece of 
[13] WS 
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I 

it d«tto^ 



a iwMly a* xaxj be. in 
I in Uk box, kept 

t^ ' I'lOaft. Befave »lr|Miti B g ^ hMDots, the eoonty clerk must 
T •■'«•£& faa B at, fc— iiMg m eiffccr rf Ae boxes kept by him. and cuutain- 
*■ n^ the aasM of s iriiir<ft of a ton. for wUcfa a n«w lift tias b««n 
tttlMatitled. U^ &r u^ iviagB, tbc fot fean a to'tra ia not rweircii 
bgr tin derk, bjr the first Msndi7 of Angnet, it, or a nen ILit, to bs 
miiln U awaeribtd fix '«H»g the ongitial Uet, must be transmitted, 
M aaoii tbenafter aA prttetiaBie; asd tbe ooooty clerk mitnt prejiue 
new b«nole, and destra7 tlie old ballata, rontaining tbe names of res- 
ident* of tfaat town, immediately after the receipt by him, of the lUt 
tbeieflNNn. 

S low. Ea£h pnBOo, whose name i« contained in a Ibt, eo trsDC- 
■r mitted, mnat, ankea he b excused or discbai^ged, serre, as a trial jniw, 
for three years from the first Htinday of Angn&t of that year, and 
tbereofler qntil axunther list, frvm his town, b received and filed. 
3 1041. Kach ward of the city (^ Albany, or Ctics, is con^dered a 
, town, for the parpoeee of this article ; and the supervisor aiid asceMf 
) of that ward most execute tbe duties of the superrisor, town dak, 
' and assessors of a town, as prescribed in the foregoing sections of tUl 
article ; except that a duplicate of the list of jurors, made by then, 
most be fi]ea in the office of the cierk of the city. In each of tbe 
other cities of the State, the like duties must be performed by tbe 
ofilcers, and in the manner, prescribed by law. A city wherein two <ir 
more aesessors are elected for tbe entire city, is considered a town, br 
the ptirpoMH of this article, except where the otficers who are to pa- 
form the duties of the supervisor, town clerk or asaessor, as prescriwd 
in this article, are specially designated by law. 
' g 1042. On a day, designated by the county clerk, not less than four- 
' loen, nor more than twenty days, before the day appointed for hddJitf 
each torni of the circuit court ; or of the conrt of oyer and t^railnei, 
where a circuit court ia not appointed to be held at the same time; or 
of the county court, except a term designated for the lieariug bs<1 
declniou of motions, and trial and other proceedings, without a Jiny; 
or of Hio court of sessions, where a term of the county court is ijiil 
iip)ii)iiitod to be held at the same time; or of a mayors or recorder* 
I'durt, at which issues are triable by a jury ; or on the day to which th» 
dmwiutt is ttdjoiiTiiod, as prescribed in section one thousand and forty 
live of Thiw act, the clerit of the county, in which the term is to be hew, 
mii"t draw tho names of thirty-six persons, and any additional numbtr. 
onleroii acoonliiig to law, to serve aa trial jurors at the term. 

Sum:). At least mx days before the drawing, tbe county clerk niDrt 
i||i>h a uotlcp th<iri*of, in a newspaper published m Wif. i .imu'.v. J 
lht>rt' In one \ or, if thore is none, he must affix a notice Hi 
iiiit'Cr di>i<r of tho bnilding, where the term, for which x\.\- 
Itfl di'ii\vii, i* iippoiiit'Hl U\ he bt^ld. He must aW, at I" i 



, and (hi* ooHUty ju<)^e, i 

'r, tu the alwQBca of the latter, as prveaibed In the \ 
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aection, either the county judge, or that officer, or both, must attend at 
the clerk's office of the county, to witnese the drawing of the jurors. 

g 1045. If the sheriff or under-sheriff, and either the county judge, sberWor 
tw, in a caae Bpecified in the last section, an officer in place of the county ^aSga^aat 
Jodtse. do not appear, the clerk must adjourn the drawing of the jurors '>'P^^|^ 
to the next day. liiereupon, the clerk must forthwith cause to be MtideS;* 
wrved njion the absent sheriflf or county judge, or two or more justices ^''■ 
iif the peace of the county, notice to attend the drawing on the 
a4jaiimed day, 

a 1(M6. If the sheriff or under-sheriff, and the county judge, or if Ceruiinof. 
the sheriff, under-sheriff, or county judge, together with two juaticea of nairedlSi" 
the peace of the county, appear at the adjourned day, but not other- ^j^^ 
wise, the clerk must proceed, in the presence of the officers ho appear- 
ing, to draw the jurors. — 

1 1047. The drawing must be conducted as follows : S^",^ 

1. The clerk must shake the box containing the ballots, so as thor- jaron: 

udfihiy to uiix them. ;;^^";S;;f 

3. He must then, without seeing the name contained in any ballot, ^'i'*'^ 
publicly draw out of the box one ballot ; and continue to draw, in like to'^«4ft 
manner, one ballot at a time, until the requisite number has been 
dnwn. 

5. A. minute of the drawing must be kept, by one of the attending 
officers, in which must be entered the name contained in each ballot 
drawn, before another ballot is drawn. 

4. If, after drawing the requisite number, the name of a person has 
been drawn, who is dead, or insane, or who has permanently removed 
bom the county, to the knowledge of an attending officer, an entry of 
that fact must be made in the minute of the drawing, and the ballot, 
oontaiuing that person's name, must be destroyed. Whereupon, 
another ballot must be drawn, in its place, and the name contained 
fiierein muitt be entered, in like manner, in the minute of the drawing. 

6. The same proceedings must be had, as often as necessary, until 
the reqtileite number of jurors has been obtained. 

6. The minute of the drawing must then be signed by the clerk, and 
Um other attending officers, ana filed in the clerk's office. 

7. A liF.t of the names of the persons so drawn, showing the place of 
rc^deuce. and other proper additions, of each of them, and specifying 
Ibr what court and term they were drawn, must be made and certified 
by the clerk, and the other attending officers, and delivered to the 
dberiff of the county, 

g VHS. The sheriff must, at least six days before the day appointed Sheriirt_ 
for holding the terra, serve, upon each person named in the list, per- nnt^ 
aonally, or by leaving it at his residence, with a person of proper age ••^'' " 
SDd (u«'retion, a written notice to attend the term. He must file the 
fist with the clerk of the court, at or before the opening of the tenn ; 
witli a return, indorsed thereupon, or annexed thereto, under his hand, 
tuuning ench person notified, and specifying the manner in which he 
vas notified. 

9 I04ft. The county clerk, or the sheriff, must furnish a copy of the A|>pi|^ 

Het of trial jurors, drawn to attend a term, to any person applying to Ui,hi,^ 

bim therefor, and paying the fees allowed by law. i-niin* of 

g I'tOO. After the adjourifment of the term, at which trial jurors'"'*"''*' 
bare been returned, as prescribed in the lost section but one, the clerk ui?",^^^^ 
mUMt deposit the ballots, containing the names of those who attended hate 
and Mn'etl, in another box, kept by him. The ballots, contuning the t«kupl'^ 
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names of those who did not appear and serve, which have not bwn 
destroyed, as prescribed iti article first of this title, moat be retuintd 
to the box from which they were tekeu. 

§ 1051. If, at the time of drawing trial jurors for a term, there is 
not a sufficient number of ballots remaining in the first box, tJie clerk, 
after drawing all the ballots therein, must draw the neceseaiy oiimb'.'r 
from the second box, contaioiiig the names of those jiirore who hare 
before 'served, as prescribed in the last section ; and must continue bi 
draw from that box, until new lists of jurors are transmitted by the 
town officers. 

§ 1052. The county clerk must keep, in addition to the two boici 
specified in the last two sections, a third bos, in which he must depodl 
duplicate ballots, containg the names, with the proper additions, of all 
persons, selected and retiuned as trial jurors, who reside in the city or 
town, where a trial term of a court of record is appointed to be held, 
pursuant to law, 

§ 10B3. The ballots, kept in the third box, must be destroyed by the 
clerk, and new ballots must be deposited therein by him, at the samt 
time, and under like cii^umatances, as prescribed in this article, witb 
respect to the destruction of the old ballots, and the depositing of new 
ballots, in the first box. 

^ 1054. If a sufficient number of trial jurors, duly drawn and noti- 
fied, do not attend or cannot be obtained, ta form a jury, the court 
may, in its discretion, direct the sheriff to draw from the third boi, in 
the presence of the court, the names of as many persons, as the court 
deems sufficient for tliat purpose. 

§ 1055. The sheriff must forthwith notify each person bo drawn, wd 
make a return, as prescribed in title fifth of this chapter, where tales- 
men are required to attend ; and the provisions of that title apply i^ 
each person so notified. 

§ 1058. A justice of the supreme court, appointed to liold a term of 
the circiut court, or to jireaide at a term of the court of oyer and ter- 
miner, may, by an order under his hand, direct that such a numbrrnf 
jurors, as he deems necessary, not exceeding twenty-four, be drawn fo 
that term, in addition to the thirty-six jurors, to be drawn ae pre- 
scribed in the foregoing sections of this article. A county judg« luf, 
in like manner, direct the drawing cf a like additional nuwh" "^ 
jurors, for a term of the county court, or of the court of aessic 
held in his county. 

g 1057. An order, made as prescribed in the last section, 
delivered to the clerk of the county, in which the term is to be 
at least twenty days before the day appointed for the cctniuieoeeiMvl 
thereof; and the clerk must forthwith tile it. This article ai^Ha lo 
the additional jurors, so required to be drawn. 

§ 1058. At a term of the circuit court, or court of oyer and terminer, 
or of the county court, or court of sessions, an order may In- made I'V 
the court, requiring the clerk of the county to draw, and the »<bt-ri9 W 
notify, any number of trial jurors, specified in the order, wh'-*" *• 
court deems necessary, to attend that term, or a term ihereul 
held, either by original appointment or by adjournment, at 
menccmeiit thereof, or on a particular day, specified in the oi 

g 1051). Tlie clerk must thereupon fortHwith bring into rx 
boxes, wherein ballots, containing the names of trial juror 
ited, as prescribed in this article; and must, in the preaeoi 
court, publicly draw From such box or boxes u tito 
196 
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number of trial jurors specified in the order. The clerk must make 
and certify two lists of the persons so drawn ; and must file one list in 
hie office, and deliver the other to the sherifi'. The sheriff must there- 
npon immediately notify each person so drawn, to attend, as specified 
in the order. 

g 10(50, The county judge may, at the time of drawing trial jurors pm 
to attend a term of the county court, or court of aessioua, make an order, 
designating a particular day, during the term, when the jurors must 
attend, or two or more particular days, upon each of which a portion 
of the jiirora must attend. The sheriff must thereupon notify them to 
attend, as specified in the order. 

g 1061. The deputy county clerk possessee, in the absence of the Pm 
county clerk from his oiEce, or from the sitting of a term of the court, 
the powers conferred by this article upon the county clerk. 

g 1002. This article doea not apply to the city and county o( New- 
York, or to the county of Kinga. 




ARTICLE THIRD. 






r FBocutma k pokbiom 



r 1063. What courts may order a. Hpecial jury to be Btmck. 
lOM. Party obtaining order to give eight dajB' notice. 

1065. Mode of etnking jury. 

1066. Juroni ho di'awn to be notiEetl to attend. 

1067. Jnry to be formed as in other cosea. 

I06S. Proviraon where clerk or vomuiiaBioner of jurors is intareatwl. 
" " 1. Party applyiug for epecial jury to pay expensea. 



L063. Where it appears to the court, that a fair and impartial trial 
" issue of fact, triable by a jury, joined in an action, pending in 
ipreme court, or in a superior city court, cannot be had without a 
jury, or that the importance or intricacy of the case requires such 
the court must make an order, upon notice, directing a apecial 
to be struck, for the trial of the issue. The order must specify 
rm, and it may specify a particular day in the term, when the 
must attend. 
1064. Unteas the order specifies, or directs the officer, who is to 
the jury, to fix, a time for the parties to attend, the party ob- 
g it must give at least eight days' notice of the time, when he 
will attend, before the clerk of the county in which the action is triable, 
or, if it is triable in the city and county of New- York, or the county 
of Kings, before the commissioner of jurors, or, if it is triable in the 
superior court of BuSalo, before the clerk of that court., for the pur- 
pose of having the jury struck. 

g 1065. At the time appointed, the clerk, or, in hia absence, the 
depurt--clerk, or the commissioner, as the case requires, must attend at 
his office, with the original lists or books, filed or kept in his office, as 
required by law, containing the names of the persons who are then 
liable to serve as trial jurors ; and, in the presence of the parties, or 
their attorneys or counsel, must strike a trial jury, aa follows : 



What 
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1. The clerk, deputy-clerk, or connnisdouer, must select frotii the 
lists or books, the names of forty-eight persons, whom he deems moat 
. indifferent between the pftrties, and beet qualified to try the Isaue ; 

L and must make and certify a list of those names. 

I 2. The party, oh wbo§e application the special jury was directed to 

I be struck, or his attorney or counsel, may then first strike from tie !iit 

I one name ; the adverse party or his attorney or counsel may then strike 

I therefrom one name ; and so alternately, until each party has strickeu 

I out twelve names. 

I 3. If either party fails to attend, at the time and place of strikiii^ 

I the jury, or nejflects to strike out a name, the clerk, deputy-clerk, ur 

I commieeioiier, must strike for him. 

I 4- The clerk, deputy-clerk, or commissioner, must thereupon makr 

I out a list of the names of the twenty-four person.'^ notstrickeuout, oiiil 

I must certify that it is a correct liet of the persons, drawii to serve m 

I jurors, pursuaut to the oFder of the court. He must imniediutely de- 

I liver the list so certified, and a certified copy of the order, to the 

I sheriff of the county. If the list, from any ward or town cannot he 

I found, the clerk must mJke a new list from the ballots then in nee fW 

I jorora for that ward or town, and must use that list upon striking the 

i juryj in pl*<^e of the original list, 

iw •? § 1066. The sheriff must notify the persons whose names are con- 
SotMoii tflined in the list, and must return t!ie names of those notified, to H» 
^^- term, at which they are required to attend, as prescribed by law fer 
I notifying and returning orainary trial jurors, 

jjto bo § 1067. From the persons so notified and attending, a jury ratisl I* 
att«t* formed for the trial, and the issue must he tried, as pre-scribed in thli 
('•■ chapter with respect to an ordinary jury trial. The court hae the stiw 
I power tjj excuse or discharge a juror, and to caiige additional jurotsl" 

I be drawn, or talesmen to attend, as upon an ortlmary jury trial. Bnl 

I the court may, in its discretion, set aside an additional juror so diswrii 

I or a talesman, upon the objection of either pariy, without a foRnli 

I challenge. 

rl«ion § lOCiH, If it appears l« the court, f« which an applicatiuu fer a sp- 
E'er cial jury is made, that the clerk, or the commissioner of jurors, as Uk 
K'o'r "^^^^ '"^y ^^' '^ interested in the action ; or is related to either of tiie 
imi" partiea; or is not indifferent between them; the court must appwirt 
l**"*^" two disinterested persotis to strike the jury. The persons so appoint^ 

possess, fop the purposes of the action, all the powers conferrBO, oy tins 
[ article, upon the clerk, or the commissioner of jurors. 

ffi'*p„", § l()t{9. The expense of striking a special jiuy must !■ " * ' . ' 
^S party applying for it, and shall not be taxed in the cost - 
a^'^ § 1070. Where an order for a trial by a foreigii jury ] 
Ijror tified copy thereof most be delivered to the sheriff of tli' 
fS^" which it is to be drawn ; who must give notice thereof ' 
fffo^ that county, and also, in the city and county of No'^- 
Snrlfr county of Kings, to ttie commissioner of jurors, at lea-i 
( before the first day of the term, at which tlie foreign ji , 

to attend. 
»*•?' § 1071. The clerk, or, in the county of Kings, the couLmifAioner, W 
^ign whom the notice is given, must draw the names of twenty-four 
w- in the same manner, and in presence of the sait;'' !<i;-"t-=. -■•= ■■■ 

I by law, with respect to ordinary trial jurors; ■■■ 

I drawing need not be published. A certified 

I raitflt t« delivered to the sheriff, who roust im li . ■;-' i 

■ and make a return, as in an ordinary case. __^U 

I ^^1 
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ARTICLE FOURTH. 
Pasa,Tima eoa NoN-A'n'BHDAaoB. 

N 1079. Fine to b« impoaed for non-attenduiee. 

1073. Order to Bhow cause, when juror w«a not perBonally notified. 

1074. Id. : if default was at circuit. 
lOTfi. Duty of clerk and eherifi'. 

1076. Proceedings upon return of euch order. 

1077. When proceedings to ceate. 

1078. This ai-ticle not applicable to New-Tork and Kinga counties. 

g 1072. A person duly notified, as prescribed in this title, to attend 
a term of a court of record, as a trial juror, who, without reasonable 
caase, neglacta to attend, according to the notice, shall be fined a sum, 
not less than ten dollars nor more than twenty-five dollars, for each 
day that he eo neglects to attend. 

g 1073. Where it appears, by the return of the sheriff, that the delin- 

rrnt wss pereonally notified to attend, the fine may be imposed by 
court, at the term which he was required to attend. But where it 
appears, by the return, that he was notified, by leaving the notice at 
lua i«sideDce, the court must cause an order to be entered in it« min- 
ates, requiring him to show cause, on the first day of the nest term of 
the court, why a fine should not be imposed upon him. 

g 1074. If the order is made at a term of a circuit court, it may, in 
Ike discretion of the court, direct the delinquent to show cause, on the 
flisl day of the next term of the county court of the same county. 

§1075. The clerk must immediately deliver two certified copies of 
the order to the sheriff of the county, who must serve one copy on the 
delinquent personally, and return the other, with his proceedings 
tiioreon, to the term at which the delinquent is required to show cause. 

g 1078. If the aherifT returns the copy of the order as personalty 
aerved, or if the delinquent attends, iu obedience thereto, the court 
muat, unless good cause is shown to the contrary, Impose the proper 
fine : otherw-iae it must make a further order, requiring the delinquent 
to show cause at the next term, why the fine should not be imposed. 
The proceedings under such an order are the same as under the first 
order. Similar orders must be made, from term to torm, and similar 
proceedings taken, until the delinquent is personally served, or attends 
in obedience thereto. 

§ 1077. But if it appears, from the return of the sheriff, or from any 
other evidence, that the juror is dead, or insane, or has permanently 
remored from the county; or if a satisfactory excuse is rendered by 
any person, in his behalf, for his default, the court may, in its discre- 
tion, discontinue the proceedings. 

g 1078. This article does not apply to the city and county of New- 

__._ - ^ |[|g comity of Kings. 
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{^■^yUl -V" TITLE IV. 

Trial jurors in If ew- York and Kings counties; vtode i^f teieetkig Aem, 
and qf procuring their attendant. 



ARTICLE FIRST. 

Pkotibiohb itEi.ATi\a TO TaijiL JuHosa m tbb Crrt UCD Coditt or H>W-T« 

Sbctiob 1079. QuaJiGcatione of trial jurors. 
1060. Who deemed a reiiideDt. 
1081. Peraons exempt fivm service. 
10S2. Bvideiice of nght to Hxemptino in c« 

1083, Military officers reqnired lo cerli^ 

forming' full military duty. 

1084. Jury year ; length of jury service rei^nired and allowad. 
lOSS. When court may temporarily excuse juror from attenilanoa, 

1086. Ill other cases, juror to be excused only on ehowing certain i' 

1087. Juror applyiag t<i court to be excused must produce uoQc^ 

1088. Service in a court not of record ; when aa excuse. 

1089. Clerk of court to certify 



1001. Commissioner may appoint aesiHtaiilB, etc.; who may 

1093. All public officers renuired to aid the committMoner. 

1093. Expensee of commissiOTier's office; bow paid. 

1094. lasts of jurors to be prepared, etc.; commitision^r lo (I«di1e h ta 

exemptions. 

1095. Persona may be requireii to testify as to juror's liability to ttrt*. 

Penalty for disobedience. 

1096. Coraniisaioner to return lists to county clerk ; corrsction of llili. 
109T. Old ballots to be destroyed anil new ballots di»pi>«teili Mppl*- 

mental liate ; new tutlloI« tbei-efor. 

1098. Number of jurors to be drawn for each terra of cr<urt of tcoetd^ 

1099, When jurors to be drawn ; what officere to attend drawing. 




1101. Piw»edmp! if 



1109. 
1108. 
1104. 

not. 
iioe. 

1107. 

1108. 
1109, 



ma. 

1113. 
1114. 
1115. 
1U6. 



■9 do not appear. 



Mode ol 

Id.i where terra consisla of two or more part*. 

Commisaoner may issue notice to jurors drawn. 

Sheriff to notify jurors and make return. 

Clerk of court to certify sa to mode of aert-ice. 

Court may order new panel to be drawn during term. 

Court of record to fine Juror for non-attendance i powVF ll 

Juror may also be arrested and compellad !(._.. . 
Jurors for district courts j how selected i punish mentftirtu 

ance ; clerk's duty ; penalty for negleol. 
Sheriff's juiy ; how seleirted, etc. 
ProceediuitB before commissioner, to remit or oiforaa Jwnf || 
Board for enforcement of jury Bnee j procMdings b«lw« k..J 
.Qenoral poweis of boanl. 



to is 



I. Commtsaioner t 



,e warrant to collect fines ; sliwWa p 
be docketed, and enfiirced aa Jodvi 




JURORS IN NEW-YORK. §§ 10 

otlomey lo prosecute for penilties ; coiDpromiae, eta.. 



USO, Peualtf, Tor phTScUa givuiK false certificate. 
1131. Peraone required lo furmah inTormatioii ; penaJtj for refueal, etc. 
1122. Ptmisbment for liribeiy of officer, etc., by juror drawn. 
1133. Id.; for officer Bcceptjn^ bribes, etc. 
■124. Id.) for coDceaJiiig offer to take bribe, elc. 
*1123. PulBe Bwenring I when perjury. 



§ 1070. In order to be qoalified to serve, aa a trial jaror, in a court ff^,^^'J 
n the city and county of New-York, a persoa must be : tr' ■ ■ 

1. A male citizen of the United States, and a resident of that city 
,nd county. 

2. Not less than tweuty-oue, nor more than seventy years of age. 

3. The ow-ner, in his own right, of real or personal property, of Ihrs 
mliie of two hundred and fifty dollars ; or the husband of a woman 
(ho ifl the owner, in her own right, of real or personal property of that 
aloe. 

4. In the possession of his natural faciittiee, and not infirm or 
lecrenit. 

5. Free from alt legal exceptions ; intelligent ; of sound mind and 
;ood character; and able to read and writ« the English language 
luderstand ingi y . 

§ 1080. A person dwelling or lodging in the city and county of New- who . 
fork,' for the greater part of the time, between the first day of October ^S« 
lOd ibB thirtieth day of June next thereafter, is a resident of that city 
jad county, for that jury year, within the meaning of the last section ; 
knd it is not necessary, that he should have been assessed, or should 
lare voted there. 

g 1081. Either of the following persons, although qualified, is entitled Porx 
D an exemption from service, as a trial juror, upon his claiming an c^^ft 
ixeinpUon, aa prescribed in this article : »>*•• 

1. A clergyman, or a 'miniBt«r of any religion, officiating as such, 
wd.not following any other calling. 

3. A practieingphysician,surgeon,orsurgeon dentist, having patients 
'eqtiiring his daily professional attention, and not following any other 
ialUng. 

3. An attorney and counsellor at law, regularly engaged in the 
practice of law, as a means of livelihood. 

4. A professor or teacher in a college, academy, or public school, not 
Tollowing any other calling. 

6. The holder of an office, under the United States, or the State, or 
Ibe dty ot county of New-Tork. whose official duties, at the time, 
prevent his attendance aa a juror. 

6. A eonaiil of a foreign nation. 

7. A captain, engineer, or other officer, actually employed iipon a 
reseel, making regular tripe; or a licensed pilot, actually following 
that calling. 

8. A superintendent, conductor, or engineer, employed by a railroad 
MHOpany, other than a street railroad company ; or a telegraph oper- 
itor, eniployed by a telegraph company ; who is actually doing duty 
in an olnce, or along the railroad or telegraph line of the company, by 
irhich he is employed. 

&. A grand juror, or a sheriff's juror, for the year, selected pursuant 
lolaw. 



i. 
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10. An officer, uoii-commissioiied officer, musician, <ir private, actually 
serviu)^ in a brigade, regiment, battalion, company, or troo[t, of tlie 
national guard of the State, unlfonned and equipped, according t« 
law, and faithfully performing his cluty, by making tb« parades, auil 
attending the drills, inspections, and reviews, required by law : ur a 
general or staff-officer, actually performing duty as such ; or a jicrMi. 
who has been honorably discharged from the national guard, after fiv* 
years" service, in either capacity. 

11. A person who has been honorably discharged from th«< milita^ 
forces of the State, after seven years' faithful service therein. But ru 
order to entitle a person to exemption, under this Eiibdivision, hin 
service must have been performed before the twenty-third day 'J 
April, eighteen hundred and sixty-two, either as a general or &taS- 
officer, or as au officer, non-commissioned officer, musician, or privnU, 
in a uniformed battalion, company, or troop, of the militia of the Stak, 
and armed, uniformed, and equipped, according to law ; or a pnrliim 
thereof, during that period and in that capacity, and the remainder, 
since the twenty-third day of April, eighteen hundred and tiity-lwi^, 
as a member of the national guard of the State. 

12. A person who, after faithfully performing the duties of a fireuun, 
in a fire company or fire department, duly organized according to li* 
laws of the State, for five euccessive years, has been honummy dk- 
charged therefrom. 

13. A person who is physically incapable of performing jurydatf, 
by reason of severe sickness, deafness, or other physical disorder. 

14. A person holding office under the fire or police department dl (III 
city; or otherwise specially exempted by law. 

^tu, ^ iOS2. The evidence of the right to exemption, as prescribed in ft* 
lUon last section, is aa follows : 



1. Under subdivision tenth thereof, where the applicant is a member 
of a company or troop, the certificate of the captain, or other command- 
ing officer thereof, dated within three mouths of the time of presenting 
it. Or llie commissioner of jurors may, in his discretion, receive Itw 
certified list, specified in the uext section, as sufficient evidence HicmC- 
Where the applicant is a regimental officer, or a statT-officer, the evidesM 
of the right to exemption is the certificate of the major-general, or otlut 
officer, ctjuimanding the first division. 

2. Under subdivision tenth thereof, where the applicant liaa I'M 
discharged, or under subdivision eleventh or twelftJi, the certificated 



discharge; and, where it does not show all the facta, the affidarittf 
the applicant, or of another person acquainted with the facte. 
~. Under subdivision thirteenth thereof, the certificate of a relitUi 



physician, or the affidavit of the applicant, or both ; or any other tfi- 
dence satisfactory to the commissioner. 

4. Under any other subdivision thereof, an affidavit of i ■ 
or an affidavit satisfactory to the commissioner, of aaotb>: i 
behalf, stating the &cts, entitling the applicant to exci 
certificate specified in this section, must be accompsnis^-i .. 
factory proof, by affidavit, of the genuinenew of tho signaiute 
and each affidavit and certificate must be filed with tue coiui 
of Jurors, and must be kept open by him, st alt reaaoQable 
public inspection. 

8 1083. The captain, or other commanding officer, of 
or troop, in the first division of the national guard, must 
' comiulsaloner of jurors, on or before the first day of Julj 
■202 
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fnd at ^ny utber time when he may i-equire it, a list, certified by liim, ^ 
iantAimn^ the full name and residence of each member and officer of bod* 
Lift company or troop, who is uniformed and equipped, and faii;hfully f^imTAj 
^erforiiLs bis duty, as prescribed in subdivision tenth of the last section ry dnty,^ 
>ut ooe. No other name shall be inserted in the list. The list must 
bo filed in the commissiouer'a office. The major-general, or other officer, 
lamiaauding that division, must, when necessary, issue orders to carry 
ibia section into effect. He must also furnish to the commisHioner of 
[Dtors, when so required, a list, certified by him, coiitaiiiiNg the name 
lad residence of each officer or other member of that division, not eom- 
brisdd in the lists of the companies and troops. An officer, who neglecte 
■rrefuses to jierform the duty, specified in this section ; or who includes, 
W * liat certified by him, the name of a person who is not described in 
this eecUoti ; or who gives a false certificate, in a cose specified in the 
Iftst section ; forfeits the sum of fifty dollars for each offence. 

g 1084, The jury year, in the city and comity of New-York, com- juiy v^ 
knenees on the first day of October. A person who has actually served, InJ?!^ 
u a trial juror, in a court of record of the Mtate, within that city and '"=1^^ 
eoanty, twelve days within a jury year, is entitled to be discharged by X' 
UkO court ; except that he shall not be discharged, until the close of a 
mal, in which he is serving, when the twelve days expire. A person 
OiM^arged, as prescribed in this section, is, thereafter, during the same 
Jury year, exempt from jury service in any county of the State. Where 
Ibe certificates of one or more clerks of the courts, made as prescribed 
m aectjon ten hundred and eighty-nine of this act, show that a person 
b entitled to a discharge, as prescribed in this section, the commissioner 
pf jurors must, upon request, cerUfy to the fact. A person cannot serve 
U a trial juror, in courts of record, at more than two terms in a jury year. 
I g 1085. The judge, holding a term, may, in his discretion, excuse a when 
rial juror from service at that terra, for not more than three days at a JJ^^^S^ 
!, where the exigencies of his business require his temporary esemp- P')'"iJ^ 

The judge may also discharge, for the terra, one or more jurors, uul' 
ifled and attending, whose further attendance is not required for the •"<« 
i) of issues at that term. Or he may discharge, until a day certain, 
W« or more jurors, notified and attending, whose attendance will not 
e required, for the trial of issues, until tnat day. Each juror, so dis- 
iai^d nntil a day certain, must attend at the opening of the court on 
lat day, and therea/ter until he is discharged, without further notice, 
f be fails HO to do, he is liable to the same punishment, and the same 
Dceedings must be taken, as if he had failed to attend, at the time 
ed in the notice given to him. 

% 1086. Except as prescribed in the last section, a court or a judge tnoi 
liitU not excuse a person, liable to serve as a trial juror, and duly drawn £^^",5. 
Lod notified, unless it is shown, by the oath of the juror, or, if he is "J^JJ 

~iable to attend, by the oath of another person, acquainted with the ol 

'i, that he ia then necessarily absent from the city, and will not""*- 
1 in time to serve ; or that the interests of the public, or of the 
', will be materially injured by his attendance ; or that he is physic- 
iDy unable 1^ serve ; or that his wife, or a near relative of himself or 
'■ wife, has recently died or is dangerously sick. Where a person 
ible to serve is excused, in a case specified in this section, or where a 
yenon, notilied to attend a term, as a trial juror, ia entitled to, and 
cUunut nn exemption, he can be excused only by the judge, holding the 
, which he has been notified to attend. Such an excuse does not 
llioyond that term. 



^ 
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'■ § 1087. A person, who hns been notified to attend, oa a trial juror, 
JijUigTo and who applies to be exciiaed, as prescribed in tlie last sectTon, murt 
"loiod'^ bring the notice, if he has received it, into court, and present if, in 
mn-t pro- Open court to the judge ; or, if he cannot personally attend, he masl 
Sce'wc! send it, by a person capable of making the necessary proof, in rehljon 
to bis claim to be excused. A note of the excuse, and of the reoam 
therefor, attested by the judge, who must append his signature orhii 
initials thereto, must also be made upon the notice to attend ; or, if 



the juror has not brought it into court, upon a separate piece of pap«i 
which must be transmitted to the commissioner of jurors, by the cleifc 
as part of the return, made as prescribed in section ten hundred Ui< 
eighty-nine of this act. 

JJ § 10t>8. A person, serving as a trial juror, elsewhere than in a coart 
of record, is excused from jury duty in a court of record, only during 
the time of his actual service elsewhere, 

§ 1089. The clerk of each court of record in the city and county of 
New-York, must, within ten days after the close of each term, for 
which trial jurors have been drawn, or after the discharge of the trial 
jurors, if they are discharged before the close of the term, return to 
the commissioner of jurors, the certified copy of the minute of tte 

"' drawing of the jurors, received from the sheritT, aud the sheriff's n- 
turn thereto, or a copy of each paper, certified by the clerk ; togethjr 
with each notice or other paper, attested by a judge, as prescribed in 
the last section but one. The clerk must also deliver to the commis- 
sioner therewith, his certificate, specifying, distinctly and in detwl, k 
follows : 

1. The name and residence of each juror, who attended and served 
the number of days the juror attended for the purpose of serving; m3 
the number of days he actually served. 

2. The name and residence of each juror, who waa excused or db- 
charged ; with the reason therefor. 

3. The name and residence of each person notified, wbo did not Bt- 
tend or serve. 

4. The name and residence of each person fined, aud the date and 
amount of his fine, unless the fine has been remitted, as prescribed ' 
section eleven hundred and nine of this act. 

The return and certificate must be filed in the commissioner's offii 
and shall not be altered or corrected, except in pursuance of an oritr 
of the court. If a clerk fails to make a complete return and certificsUt 
OB prescribed iik this section, he is guilty of a contempt of the coort; 
and the commissioner of jurors must institute the appropriate procetd- 
ings to punish him accordingly. 
Conimis- g 1000, Trial juroTs must DO selected by the commissioner of jn»n. 
lorors lo who must alone decide upon their qualifications, anS exemptions, ei- 
inrmi^i^ copt as Otherwise expressly prescribed in this article. But this sectioD 
general does not impair the right to challenge a particular juror at the trial. 
powora. rjijjg commissioner may issue, to a person entitled to an exemption, » 

t certificate of that fact, which exempts the person, to whom it is grantw, 
from jury duty, during the time limited therein. He must keep* 
record of all proceedings before him, or in his office. He is entitled to, 
and must collect, for the benefit of the city, for a copy of a paper tta- 
iiished by him, the same fees as the clerk of a court of record. 
H- § 1091. The commissioner of jurors may, from time to time appninti 
t°^ and at pleasure remove, one or more assistants, clerks in his office, and 
'• messengers, and may fix their compensation. He may designaU) ' 
204 
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iWriting, an aasistunt, to attend, in his place, the drawing of jurors, for ^^ 3 

* pikrUctilaF tenu. The commiaBioner, or each aasiatant, whom he dee- nutyi^l 

jgnatus for the purpose, by a ceitificate, filed in the office of the county '"*'' '"9 

clerk, may adminiat^T an oath or affirmation, in relation to any matter, I 

emlraved within the provieions of thie article. J 

8 1092, The president and commissioners of the department of taxes am \>aa 

pud aaseesments, the police commiseioners, and all other public officers qaj^^l 

In the city of New-York, must render to the commissioner of jurors, all "iii "^jl 

l^e aesiatance in their power, to enable him to procure the names of per- sion^^ 

pons, liable to serve as trial jurors. 1 

I g ll>93. The board of alderman* of the city of New- York miist take KxpoiJ 

bare, that suitable rooms, and other accommodations are provided for °^ins^n 

Uie lise of the commissioner of jurors. If, by the lirst day of March, ^^i Ml 

In any year, suitable rooms have not been provided for hie use, for the I 

fear commencing on the first day of May next ensuing, he may lease I 

^tabte rooms, for that year, and may pay the rent, out of the money I 

eived by him for fines and penalties. But a lease so made shall not I 

:e effect, until a majority of the members of the board, specified in I 

"don eleven hundred and fourteen of this act, indorse thereupon a I 

lific&te, signed by them, to the effect, that, in their opinion, such a I 

w is necessary, in consequence of the omission to make other enita- I 

provision, as prescribed iti this section ; that the rooms leased are 1 

|uired, for the proper performance of the duties of the commiaeioner ; I 

the rent payable therefor, by the terms of the lease, is, in their I 

^linion, reasonable ; and that the lease is, in all other respects, fair- I 

[ust, and proper. The proper and necessary expenses of the commis, I 

itnce, including the reasonable compensation of his asaistanta, I 

lerks, and messengers, uecessary printing and advertising, books, sta- I 

wpery, and other articles required for the convenient discharge of his I 

IntJes, may be paid by him, out of the money, received by him for 1 

nes and penalties. If there is a deficiency, the board of alderman* I 

iOBt provide for the payment thereof, by the comptroller of the city of I 

[ew-Vork. out of the city treasury. 1 

g 10U4. The commissioner must commence the preparation of lists Utitott 

' trial jurors, in the month of May, in each year. For that purpose, ^^^,^^ 

aames of the persons, liable to serve as tjial jurors, must be *^'."JJ 

red in suitable books, alphabetically, with the occupation, place of to de^ 

fOBDeas, and residence of each, as far as those particulars can be con- ^^^ 

■BBietutly ascertained. After the first day of June, he must publish a | 

tic«i ioT at least ten days, in not less than six of the newspapers I 

iblished ill the city, that claims for exemption will be heard by him. 1 

Ce may insert in, or append to the notice, copies of such portions of I 

— statutes, relating t« jurors, as he deems expedient. He must hear I 

, determine all claims for exemption, and must keep a record of the I 

psnons exempted, and of the period of time for which the exemption I 

tl t»eh isallowed. I 

S 1009. The commissioner may cause to be personally served, on any rrnMwil 

within the city, a notice, requiring him to attend, at the com- [[Ifife,^ j 

er'* office, at a specified time, not less than twenty-four hours lu-uf^ J 

llier aenrice of the notice, for the purpose of testifying concerning his {Jljjiy'a 
AWn liability, or the liability of any other person, to serve as a juror. pj'„?]J 
& person so notified must attend, and testify accordingly. If he fails iiiMibd 
b attend, as specified in the notice, for any cause, except pbvEdeal "••J 
in^lity ; or if he refuses to be sworn, or to answer any leg^JM^fifi|^^| 
!at question, put to him by the commissioner ; he totOg/tt^^^^^^^M 
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> for each failure or refusal. One or more euccesaive notices may be 
served upon the eame person, where be fails to att«tid( M required by 
a former notice ; and he its liable to the eame penalty, for each failure 
BO to attend. But the commissioner may, in his diecretiou, dispenn 
with the personal attendance of a person so notified, where auother 
person, cognizant of the facts, is produced and testifies in hu stead; 
and where a person has so attended twice, he cannot be required to 
attend again, in the same jury year, 
g 1096. On or Ijefore the first day of October, in each year, the t-om- 

u misBioner must return to the clerk of the city and county of New York, 

^ to be filed in his office, certified copies of the lists, prepared by him, of 

r the persouH, liable to serve ae trial jurors in the courts of record, f(v 
the ensuing jury year. He may, from time to time thereafter, stiike 
from the lists kept by him, the name of a person, who ia found by him 
to be exempt or diequalified. In that case, he must record the reaaon 
why the name is stricken off. 

» § 1097. When the certified copies of the lista have been retumed,B8 
prescribed in the last section, the ballots for trial jurors, used in the 
previous year, must be returned, by the county clerk, to the conuois- 
sioner, who must destroy those which are not required for the current 
jury year, The ballots for the ciirrent jury year must be prepared by 

■ the commissioner, who may use, for that purpose, so many of the bal- 
lots, prepared for the previous year, as he deems expedient. The bal- 
lots, so prepared, must be delivered by the commissioner to tlie county 
clerk, and deposited by the county clerk, or his deputy, in a box, a 
prescribed in article second of title third of this chapter. The commit- 
sioner may, from time to time thereafter, return certified copies <^ 
additional fists, containing the names of persons, liable to serve as trial 
jurors, which were omitt^ from the former lists ; and ballots, centr- 
ing those names, must be prepared in like manner, and used for lie 
residue of the jury year. 

' § 1008. The number of trial jurors, to be drawn for each terra, mi 
each separate part of a term, of a court of record in the city, at whi^ 
issues of fact are triable by jury, must be fixed by a general order M 
the court, or, if it is not so fixed for a term, or a separate part of » 
term, by a written order of the judge, appointed to bold the flame. 
The order, or a certified copy thei'eof, must be filed in the office of iIm 
county clerk. If the number has not been fixed, in either mode, it 
the time of the drawing, one hundred trial jurors must be drawn bt 
each term, or for each part, if the term consists of two or more sepuila 
parts. 

§ 109^ On a day, designated by the county clerk, not less thu 
fourteen, nor more than twenty days, before the day appointed fw 
holdiug, in the city, a term of a court of record, at which iasuM of 

r- fact are triable by jury, the commissioner of jurors, in person, or by an 
assistant designated by him; the sheriff of the city and oouitty d 
New- York, in person, or by his under-sheriff; and one or nmro jud^ 
of courts of record, residing in the city, must attend, at the office rf 
the county clerk, to witness and assist in the drawing of Irtnl jurws 
for the term. 

g 1100. At least six days before the drawing, the countv clerk ii 
publish uotice thereof, in at least three newspapers, piibluilied *^ ' 
city. He must also cause written notice thereof to be served ^ 
sheriff, the commissioner of jurors, and at least three jnd^jed 
more courts of record, residing in the city. 
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§ 1101. If at Jeaa* one judge of a court, of record, residing in the p 
city, and also the commissioner of jurore, and the sheriff, in pereon, or u 
represented, as prescribed in the last section but one, do not attend, the ^! 
clvrk, or, in his absence, the deputy-clerk, must adjourn the drawing 
to the next day. Thereupon the clerk must forthwith cause to be 
lerved, upon the absent commieeioner or sheriff, and upon at least three 
jii<l)f«lft of "ne or more courts of record, residing in the city, written 
BotMJHb attend the drawing upon the adjourned day. 

§ lIB. If the officers, speciiied in section ten hundred and ninety- v 
tiine oRhis act, attend upon the adjourned day, but not otherwise, the ^ 
eterk, or, in his absence, the deputy-clerk, must proceed, in their pres- * 
ence, to draw the jurors. 

§ iV33. The drawing must be conducted as follows: « 

1. The county clerk, or his deputy, must shake the box conttdning « 
Uw ballots, BO as thoroughly to mix them. ^ 

2. He must then, without seeing the name contained in any ballot, 
publicly draw out of the box, pne oaJlot ; and continue to draw, in like 
manner, one ballot at a time, until the requisite number bae been 
Irawn. 

3. A minute of the drawing must be kept by one of the attending 
""""5, in which must he entered the name, contained in each ballot 

I, before another ballot is drawn. 

4. After drawing the requisite number, the minute of the drawing, 
Bontaiuiiip the names of the persons drawn, with the proper additions 
rf each, and specifying for what court and for what term they were 
itrnwn, must be signed by the clerk or his deputy, and the attending 
vffcere, and filed in the clerk's office, 

§ 1104. If the term consists of two or more separate parts, the trial J; 
lurora for each part must be drawn, and a minute of the drawing must ti 
le made, signed, and tiled, and the subsequent proceedings must be ™ 
the same, an if it was a distinct term. 

g 1106. The commissioner may issue, to a trial juror so drawn, a c 
printed notice, informing him that he has been drawn, and M-ill be duly fl 
BOtiGed by the sheriff, and containing copies of such portions of this u 
krticle, as the commissioner deems advisable. ^^ 

§ llOfl. The clerk must deliver, to the sheriff, a certified copy of the s: 
mnute, or of each minute, if there are two or more. The sheriff must "; 
uotify each juror, named therein, to attend the term or part, for which m 
lie was drawn, by serving upon him, at least six days before the com- " 
nencement thereof, a noticej addressed to him, stating that he has 
been drawn as a trial juror for, and is required to attend, the term or 
lart, speciiied in the notice. The notice may be served personally, or 
ty leaving it at the juror's residence, or usual place of business, with a 
lemon of proper age and discretion. Before the commencement of the 
arm iw part, the sheritf must file, with the clerk, the certified copy of 
the minute, with a return, under his hand, indorsed thereupon, or 
uinexed thereto, naming each person notified, and specifying the 
manner in which he was notified. 

§ 1107. The clerk of each court, for a term of which trial jurors are c 
lotitied to titlend, by the sheriff, must certify to the clerk of the board ^ 
if a(dcrraun.*cachcnse, where less than a ma^jority of tbi" persons, i< 
uiihk] ill a minute of a drawing, are returned as personally served. " 
rhe boiir<l of aldermen are prohibited from allowing or paying any fees 
lrrbai)fes to the sheriff, for notifying any i>f the persons named m that 
udoute. or for making a return thereupon. A clerk of a court, wba . 
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otnitfl to iiot'ifr the clerk of the board of aldenuan, as prescribed 
McUori, 19 liable to a penalty of one hundred dollare, for each 
to be riMJOvored by any person eiiing therefor. 

g 1108. At any time, during the sitting of a terra of i cuiirt of record 
lo bo in th« city, the court may direct an additional niimber of trial jiirora 
\m" ^ ^ drawn, for the term, or for the part, at which the order is made. 
The order must specify the number to be drawn, and the time of draw- 
ing. The drawing may be made, either In open court, uajfe tbs 
direction of the jutige ; or in the ordinary manner, except tbatttppeis 
not required. The sheriff mufit forthwith notify the juror drawB, by 
Buch a notice aa the court direct*, to attend the term or part, at (M 
time specitied in the order. 
'[„ § 1109. Where a person, duly drawn, and notified to attend a term 
or of a court of record, as a trial juror, fails to attend, at the time specified 
^y in the niilice, or from day to day, the court, at that term, muat impose 
to iiiw" hiiu a fine of not leas than fifty nor more than two hutidr«d and 
'"■ ttny dullara. A fine thus imposed may be wholly or partly remitted, 
by direntioii of the judge, in open court, before the end of the sanw 
term, and upon ^ood cause shown; otherwise it shall uot be remitted 
except as preacnbed in sections eleven hundred and thirteen ann 
elevnn liundred and fourteen of this act. Each remission, so mada hf 
the Judge, with the reaeoik therefor, must l>e entered In the minates a 
the court. This section applies to a special juror, as well ae to aa oi^ 
nary trial juror. 

{j 1110. Whore a i^rson, duly drawn and notified, fails to attend 
and serve, at a tenn of a court of record, as required by law, vithout 
having been excused, the court, besides imposing a tine, as prescribed 
in the la.Ht nei'tiuri, may direct the sheriff to arrest him, and bring hiin 
before tlni court ; and, when he has been so brought, it may, in its to* 
crotiiui, compel him to serve. 

ii 1111. A list of trial jurors, for each of the district courte, unatb* 
sHwti'd liy the commissioner of jurors; and must conaiat of notlcw 
"iijl; than llfty, nor more than one hundred jurors, A person ebaUngil' 
placed upon such a list, who does not reside in the district, in vVA 
the cmirt iw hold. The judge of each district court must impose t fia* 
of tw^ity-ttvo dollars, upon each person, duly drawn, and notified H 
attend the court, as n trial juror, who fails to attend, as required byA> 
notJci>. The clerk of the court must, within ten days thereafter, tni*- 
niit to tlie commtssiniier of jurors a certiHcale, showdng that the fiv 
has heeii .10 ini[>oeed. and stating how the notice to attend naa nnH 
npun lli<> d*■ltnqn<^nt, in onlrr that the same proce«dings may ba hadL 
Ha in the ciwe of a delinquent juror in a court of recotd. A judg«,«ra 
cterh, nho t iolates this sectiou, forfeits one hundred and fifty dolltti 
fur each offence. 

^ lll± The board for the selection of grand jororsni':- 
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niilhpriz«<l or required by law, to empanel a jury for any piirpoae, the 
rut]iiUito THiiuber of ballots mnEt be drawn from the box, as prescribed 
ill that article, by the aheriff, or by liia under-sheriff, or deputy-sheriff. 
But th« sheriff may, in his discretion, divide the names contained in 
the lift, into three panels, each containing' an equal number of names, 
ua nearly as may be. In that case, he must designate the months, in 
which each panel will be used, so that the jury duty ehall be distributed 
equally, as nearly as may be, among the jurors; and ballots shall be 
deposited in the box. at the beginning of each month, containing the 
samee of the jurors designated for that month. 

g 1113. The commissioner of jurors must cause a notice to be served ^"">f* 
upou each delinquent trial juror, returned as having been fined, stating c^mi 
th« som in which, and the term at which he was fined, and requiring f^^!^\ 
fUm to show cause, if he has any, before the commissioner, at the latter s enforw 

Bon a speoilied day, and at a specified hour, why payment of the ^"^ " 
hoald not be enforced. The notice must be served at least six 
before the day therein specified. If the sheriff's return shows 
otice to attend, as a trial juror, was personally served upon the 
I Kned, the notice to show cause, a^ prescribed in this section, 
may be eened on him personally, or by leaving it at his residence, or 
usual place of business, with a person of proper age and discretion ; 
etberwise it must be served upon him personally. If a person so noti- 
&oA fails to attend, the fine fiiust be enforced. If he attends, he may 
demand a hearing before the board for the enforcement of jury tines ; 
otherwise the commissioner must decide, in the first instance, with 
respect t« the sufficiency of the cause shown, if any ; and his decision, 
when confirmed by that board, is conclusive, with respect to that fine. 
It the person fined demands a hearing before the board of enforcement, 
tfa« commistuoner must appoint a time for the hearing ; and the person 
Aned must then attend, without further notice. 

g 1114. Thepresidingjusticeof the Bupremecourt, in thefirat judicial Baud 
.^etiartmeiit, the chief-judge of the court of common pleas, the chief- maS* 
juage of the superior court, the chief-justice of the marine court, the ^p,iJ^ 
mayor, the recorder, the city judge, the judge of the court of general higabi 
«eaaions, and the commissioner of jurors, constitute the board for the "* 
enforcement of jury fines. The board must meet, at the office of the 
coaunissioner of jurors, on the last Monday in October in each year, 
and on the laat Monday of each month thereafter, until and including 
the following month of June ; and aa much oftener, as the busuiesa 
before it requires. Tliree members of the board constitute a quorum. 
The board, either upon a hearing, or when acting upon the commls- 
aioDer 6 decision, as the case requires, has exclusive power, except as . 
in this article otherwise prescribed, to remit the whole or any part of a 
line. The board, or the commissioner, may, in its or his discretion, 
bear testimony, or determine a case upon affidavits; and may, from 
time to time, adjourn the hearing or final disposition of a particular 
«aen. 

g 1116. The board may compel the attendance of any person, required ocdhi 
to appear before it, as prescribed in the last section but one. It may ^^^ 
iMue a warrant, directed to the aheriff of the city and conuty of New- 
TnrlE, commanding him to arrest, and bring before the board, a person, 
who fails to attend, at the time appointed for hearing his case, or to 
par a flue imposed upon him, and not remitted by the hoard. If a 
dcUnquent trial juror, duly drawn, and retuniod by the sheriff as per- 
-MoaUy notified to attend a term, or personally notified to attend before 
m. [WJ 2t)9 J 
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s presrribed in the la^t snrt.ion but oni;, iii, in tk^ 
opinion of the board, able tn pay hia tine, the bourd iiiity niukv mi orifcr, 
directing the sheriff to arrest him, and imprison him in tbn county juil, 
until the fine is paid, not exceeding thirty days. The sheriff mnrt 
obey STtch an order. The board may make an order, directing liiat a 

Eerson, paying a tine iniposed npon him, be excused from jury dnty, 
)r a period not exceeding one year, 

g 1116. After ten days have expired, since the final declaion nt the 
. board of enforcement, with reapect to a fine, as prescribed lu Uie laat 
'' section but one, if the fine has not been remitted or paid, the commtfr- 
sioner must issue a warrant, imder his hand, directed to the eherifT nt 
'' the city and county of New-York, reciting the facta, and conuuaiidin): 
'' the sheriff to collect from each person, named in the schedule aiineitd 
thereto, the sum, set opposite that person's name in the schedule, and 
to pay over the same to the commissioner. The schedule must contah; 
the names of persons, fined and notified to show cause, whose fines ha»» 
not been wholly paid or remitted; it must show the amount of e»eh 
tine, remaining uruemitted or unpaid ; and the residence or usual pine 
of business of each person fined, as far as it can be conveniently DKf^ 
tained. The sheriff must collect each tine, by a levy npon and snlv uT 
thQ personal property of the person fined, as prescribed by law, where 
an execution against property is issued upon a judgment, rendered m 
a court of record. The sheriff is entitled, in each tase, t<o the same fiw 
as upon such an execution, to be collected in the same manner. Hf 
must return the warrant and schedule, with his proceedings therenpcn. 
to the commissioner, within thirty days after the delivery thereof U> 
him; and ninst then pay over the money collected, leas his ttts. 
His return may be compelled by the supreme court, in the same man- 
ner as the return of an execution against property, issued upon a jaig- 
ment rendered in that court. For his failure to collect a fine, au actico 
may be maintained against him, in a case where such a case* maybe 
maintained by a judgment creditor, against a sheriff failing to ctdleet 
an execution against property, and with like effect. The provisaona of 
section one thousand one hundred and nineteen of this act apply W 
such an action. 
S 1117. The commissioners* must, within thirty daya after the 
'. return of the warrant to him, file with the clerk of the court, by wMeh 
» each uncollected fine was imposed, a certificate, to the effect that ibt 
,. warrant has been returned, and showing what fines remain uncollected. 
Thereupon the clerk must make, in the docket-book of judirnr'Ti'*. 

kept by him, the same entries, as nearly as may be, w^^^ - " 

.each uncollected fine, as if it was a final judgment, r.?i 
action. If the fine was imposed by a court, other than 
court, the clerk thereof must immediately transmit a tr;n 
entries, to the clerk of the city and coiinty of New-Y'ork, 
it. and make the appropriate entries, in his docket^book ■ : 
The commissioner must pay the clerk's foes, at the ra' 
eimilar services, with respect t-o judgments. When tho 
been mnile, the fine, with interest, becomes a lien upon 'i 
erty of the person fined, as if it was recovered by a ji/i. 
same court ; and an execution to collect it may be isnn < > 
the sheriff of the city and county of New- York, as up^.ti 
ment. The commissioner has, in relation to the ejecM- 
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MiUafiutioD of the fine, all the powers of the attorney for apartyn 

ing such a judgmeDt, iti relatiou to the judgment, and the execution 

issiie^l thereupon. 

§ 1118. The commissioner of jurors must reeeivB all money, paid or c 
rollected for fines or penalties, as prescribed in this article ; and he may ^ 
make all payments therefrom, which he is authorized by this article to Jj 
make. He must ^ve a receipt for any money paid to him, for a fine a 
or penalty. He must keep a just and faithful account of all receipts '^^ 
otid payments, by items, showing the name of the person, from whom 
each sum of money was received, and t« whom each sum of money was 
paid ; and miitit, at all reasonable times, keep his account open to pub- 
lic inspection. At the end of each calendar year, his account must be 
veri&ea by his affidavit, to the efi'ect, that it is, in all respects, just and 
title; and that he has not received any sum of money, during the 
year, for which he has not charged himself in the ai-count. The 
Moount, thus verified, must be aumted and certified, by at least three 
Olh«r members of the board for the enforcement of jury fines ; and the 
eomuiaeioner must thereupon pay over, to the chamberlain of the city, 
tbe balance, if any, in his hands. The account, thus audited and cei- 
ttflcd, muat immediately be transmitted by the commissioner, to the 
clerk of the board of aldermen ; and must be published in the news- 
paper, designated, as prescribed by law, for the publication of the 
official proceedings of city officers. 

§1119. The corporation attorney of the city of New-York must, c 
when required by the commissioner of jurors, prosecute, in the proper „, 
court, an action for the collection of each penalty, incurred as pre- ^ 
Kiibed in this article ; unless he is satisfied, upon an examination of m 
the case, that there is a defence to the action. The action must be ^ 
malctained in the name of the mayor, aldermen, and commonalty of 
tllA city of New-York, as plaintiffs. The commissioner, with the assent 
of the corporation attorney, may compromise, settle, or discontinue, an 
aodon 30 brought. From the proceeds of an action, prosecuted to 
judgment and execution, or compromised, as prescribed in this section, 
Uie corporation attorney may retain the taxable or taxed costs. He 
moat pay over the remainder, to the commissioner. 

1120. A physician, who knowingly gives a false certificate, or p 
a false representation, for the purpose of enabling or assisting a ^ 
to be discharged, excused, or exempted from service as a trial a 
I the city and county of New- York, is guilty of a misdemeanor, 
ll. A person, to whom application is made, within the city of p 
ork, by the commissioner of jurors, or by his authority, for X 
fttion, as to a fact, upon which the liability of himself, or any ^' 
person, to serve as a trial juror, depends, and who refuses to n 
'information relating thereto, which he can give, or knowingly 
false information relating thereto ; or a person who knowingly 
■ to the commissioner of jurors, or to a person acting by his 
ity, a false representation, as to the identity, residence, or any 
aiatter, relating to the liability of himself, or any other person, 
OH a trial juror, forfeits fifty dollars for each offence. 
T. A {Mraon who gives, pays, promises, or offers, money, or any p 
lug, to the commissioner of jurors, the sheriff, the county clerk, [J! 
ler clerk of a court ; or to the deputy of, or a person employed by, ol 
county cietk or other clerk of a court; or to an officer, messenger, j 
ur tilhvt pereon, employed by the sheriff, or the commissioner of jurors ; 
tw the purpose of enabling or assisting himself, or any other person, 

211 
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TiBined or drawn a^ a trial juror, to evade, or to be discharged, exempted, 
or excnsed from service ; or who knowingly makes a false et»t«nient or 
representation, to a judge, the ccmnjissioner of jiirors, or a member nf 
the board of enforcement of jury fines, for such purpose ; or who know- 
ingly retains, conceals, suppresses, or wilfully destroyA, u notice to 
attend, before the commissioner of jurors, or at a term of a court, or 
any other paper, relating to the liability to serve, or service, as a triiti 
juror, left at the residence or place of business of anoMieri who hu 
been named or drawn as a trial juror, is guilty of a niisdemeanur. 
The district-attorney must prosecute for each offence, specified in this 
or the next two sections, which comes to his knowledge. 

f- § 1123, An officer, or a person employed by the sEeriff, l)y the cum- 
missioner of jurors, or by the county clerk, or other clerk of a court, 

"■ who takes money, or any other thing, aa a ^ft, bribe, or payment, for 
the purpose of enabling or assisting a person, named or drawn as a 
trial juror, to evade, or to be discharged, exempted, or excueed from 
jury duty ; or who wilfully and knowingly prevents or hinders the esfr- 
cution of any provision of this article, ia guilty of a misdemeanor. 
§ 1124. A person, named or drawn as a trial juror, to whom an offer 

' or suggestion to procure his discharge, exemption, or excuse from jciy 

'■ duty, for or in consideration of a corrupt inducement or rew&iu,it 
made by any person, and who fails, within twenty-four hours there- 
after, to inform the commissioner of jurors thereof, ia guilty of a mil- 
demeanor. 

§ 1125. A person, who swears falsely in an affidavit, or testifies false!; 

: upon an inquiry, made aa prescritred in this article, is guil^ of pe^ 
jury, in a case where falsely swearing, iu an affidavit, used upon > 
mcitiou in a civil action, or falsely testifying, upon the trial of an issat 
of fact in such an action, would constitute that crime. 
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Sbotioh 1126. QiikliflcationB of trial jurors. 
1137- PersoDB exempt from service. 

1128. Eridence of nffht to eieaiption in certain CMBee. 

1129. Length of jury service required. Notice to jnror to ai 

1130. When court to excnse juror from service. ^ 

1131. Clerk of court to certify to cominisBioner, as to attendance? 

fines, etc., of jurors. 

1132. Commissioner of jurors to select trial juroiv; his gSDoral pawwh 

1133. Id.; to receive fees and finea for benefit of county. 

1134. Supervisors to provide for liis expenses, etc. 

1135. A^eiiaors to return persons liuble. uid conimiettoner to •■ 

1136. Wlien eommiawoner to publish notice, and recdv" 

emption. 

1137. Commissioner to prepaj<e list, and file tmneoiipt. 

1138. Supplemental Usls ma; be aiterwa.rtia made. 

1139. B&llols to be prepared, iind depomted in box. 

1140. What oflicera to attend drawing ; how many jurors \a b« dnvti. 

1141. PificeedingB preliminary to the drawlngr. 
1143, Drawinfr; bow conducted. 
1 143. Certificate lo be made, and boxes sealed ap. 
1I4-), Sulweiiuent drawings 1 how conducl«d. 
lU."!. Pn»B"-*diin,ii when firel bwt enliauBtwd. 
114(j. Comniissionvr to trHnsniit panel to ehciriS't ibwiff It'iji 



;.] JUROBti IN KINGS COUNTY. §§ ll 2tt-^ 

11*7- Dai-B for which the jurors oi-e to be notified. Eicomng jurors, and *^5 

_^ cbnnging days of their attendance. J 

^^^^^ I14S. Sheriff to make return of jurors notified. B 

^^^H 1149. Court may at any time order a new panel. How drawn. H 

^^^H IICO. Jurora in certain special proceedings. H 

^^^H llGl. Compensation to judges, etc., for services ander this article. H 

^^^^V 11B3. Court of record to tine juror for non-attendance. H 

^^^^ lies. Juror may also be arrested, and compelled to serve. H 

^^ IIM. Commiaaioner to notify jurors fined to appear t board for remission H 

and enforcement of linee. I 

^^ 1196. Commissioner to collect lines, and to make return of unpaid fines ; ■ 

^^^^ precept thereupon. I 

I^^H^ 1106. Illnes, not collected under precept, to be docketed and enforced aa ■ 

^^^^h judgmenle. H 

^^^m 1157. When lien dischargred. I 

^^^H HAS. Commissioner, etc., corruptly omittini^ name, is guilty of felony. fl 

^^^^V 1159. Commissi oner's other wilM neglect, a misdemeanor. H 

^^^H IlSo. diving false information, or suppres^n^ notice, a misdemeanor. H 

^^^^H 1161. Penalty for physician f^\inf; false cerUbcate. H 

^^^H 1163. Coiuuuseioner to report and pay over money. H 

^^H1S9. In order to be quali&ed to serve, ae a trial juror, in a court S°"4 
^^^Keord in the county of Kings, a person must be : trWM 

^^^p A male citizen of theUnitedS^tes, and a resident of that county. | 

^^B Hot less than twenty-one, nor more than sixty years of age. ■ 

^^K^Tfae owner, in his own right, of real property, of the value of one ■ 

^^^Bred and tifty dollars, or of personal property, of the value of two ■ 

^^■red and Eifty dollars; or the husband of a woman, who is the I 

^Hbn in her own right, of real or personal property, of that value. I 

^^^ In the possession of his natural faculties; and not infirm or decrepit. I 

^^K Free from all legal exceptions ; intelligent ; of sound mind and I 

WfttA character ; and able to read and write the English language under- I 

>: standingly. I 
§ 1127. Either of the following peraone, although qualified, is enti- Frang 
tied to an enemption from service, as a trial juror, upon hia claiming ^^U 
an exemption, as prescribed in this article : Tic*,a 

1. A clergyman, or a minister of any religion, officiating as such, I 
and not following any other calling. 'I 

2. A practicing physician, surgeon, or surgeon dentist, having pa- I 
tiente requiring bis daily professional attention, and not following any ■ 
other calling. I 

a. An attorney and counsellor at law, in actual practice, having ■ 

KHUMti in court, in which he is attorney or counsel for another person, I 

^^^^ot following any other calling. I 

^^HrA professor or teacher in a college, academy, or public school, or in I 

^^H^te school for the instruction of pupils in the usual branches of I 

^^^fetion, not following any other calling. I 

^^H^Tbe holder of an office, under the United States, or the State, or I 

^^^Wmnty, or the city of Brooklyn, or a town of the county ; whose I 

^^^kl duties, at the Ume, prevent his attendance as a juror. I 

H^K A captain, engineer, or other officer, actually employed upon a I 

^vasel, making regular trips ; or, a licensed pilot, actually following I 

I tbat calling. I 

I 7. A superintendent, conductor, or engineer, employed by a railroad I 

I company, other than a street railroad company ; or a telegraph opera- I 

l«r, employed by a telegraph company, who is actually doing duty in I 

an office, or along the railroad or telegraph line, of the companj', by fl 

■W^ he is employed. ■ 
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8. An officer, non-com niisaiooed officer, musician, or private, uctiiallr 
Herring in a brigade, regiment, battalion, compauy, or troop, of (lie 
national gnard of the Stale, uniformed and equipped, according to law, 
and faitbfully performing bis duty, by making the parades, amfatteud- 
ing the drills, inspections, and reviews, required by law ; «w a general 
or fltaff-officer, actually performing duty as such ; or a person who has 
been honorably discharged from the national guard, after five years' 
service, in either capacity. 

9. A person, who has been honorably discharged from the m.ilitarv 
forces of the State, after seven years' faithful service therein. But. in 
order to entitle a person to exemption, under this subdivision, his ser- 
vice must have been performed before the twenty-third day of April, 
eighteen hundred and sixty-two, either as a general or staff-officer, or 
as an officer, non-commissioned officer, musician, or private, in a uni- 
formed battalion, company, or troop, of the militia of the Stat«, and 
armed, uniformed, and equipped according to law ; or a portion thereof, 
during that period, and in that capacity, and the remainder, Mnc8 the 
twenty-third day of April, eighteen hundred and sixty-two, as a nieni- 
ber of the national guard of tne State. 

10. A person, who, after faithfully performing the duties of a fire- 
man, iu a tire company or fire department, duly organized, au»>rdlli^ 
to the laws of the State, for five successive years, has been hononb^ 
discharged therefrom ; or who is, at the time, an officer or member i^ 
a fire compauy, duly orgunized, according to the laws of the St&t«, and 
faithfully performing his duty therein, 

11. A person, who is [ibysically incapable of performing jury dn^, 
by reason of severe sickiiebs, dealiiess, or other physical disorder. 

12. A person belonging to the army or navy of the United 8tat«: 
or to the police force or fire department of the city of Brooklyn. 

13. A person otherwise specially exempted by law. 

S 1128. The evidence of the right to exemption, as prescril'cd in the 
, last section, la as follows : 

1. Under subdivision eight thereof, where the applicant is a memW 
of the national guard, below the rank of brigadier-general, the cwUfi- 
cate of the commanding officer of the brigade, regiment, battaliim, 
company, or troop, to which the applicant belongs, dated within lliree 
months of the time of presenting it. 

2. Under subdivision eighth, ninth, or tenth tJiereof, where the 
applicant has been discharged, the certificate of discharge; ac*om- 
pamed, where it does not snow all the facts, with the affiaavit of tlM 
applicant, or of auother person, acquainted with the fact«. 

3. Under subdivision tenth thereof, where the applicant is an<"" " 
or member of a fire company, the certificate of the foreman, or 
chief officer, of the company, to which the applicant belonj^s, 
within three months of the time of presenting it. ' 

4. Under any other subdivision thereof, an affidavit of the ■() 
or an affidaril, satisfactory to the commissioner, of another pi 
his behalf, stating the facta, entitling the applicant to exeniptii 

Kach certificate, specified in this section, must be accompanl 
eatiefactory proof, by affidavit, of the genuineness of the i ' 
thereto ; ana each affidarit and certificate must be filed with 
miaaioner of jurors, and must be kept open by him, at all 
times, to public inspection. 

^ 1129. A person shall not be required to serve, as a trial jut 
than six days, at any term, for which his name is drawn, aa pi 
214 
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in this article, tiuless the courl., for c^uod cause, otherwise specially 
directs ; except that be ehall not be diacharged, until the close of a % 
trial, iu which be is eerving, at the time when the aix days expire. A J|] 
pereon shall not be required to serve, as a trial juror, except by the 
epecial order of the judge presiding at or holding the term, or as other- 
wiae specially prescribed in this article, unless at least three days' pre- 
vious uotice to attend has been served upon him, as prescribed in 
sectjoa one thousand oue hundred and forty-six of this act, 

§ 1130. The jud^e presiding at, or holding a term, may, in his dis- "n 
cretion, excuse a trial juror, attending thereat, from service, during the "! 
wboto or a portion of that term, in either of the following cases : rt 

1. Where he has actually served as a trial juror, in a court of record 
in the county, within six months before the commencement of the 
tenOt and since the second Monday of August, preceding the com- 
meu cement thereof. 

2. Where he haa actually served in the county, as a grand juror, 
pursuant to law, since the first Monday of September, preceding the 
commeQcemeut of the term. 

3. Where the interests of the public, or of the juror, will be materi- 
ally injured by his attendance; or his own health, or the health of a 
member of his family, requires his absence ; or his wife, or a near rela- 
tive of himself or his Vfife^has recently died. 

§ 1131. The clerk of each court of record in the county of Kings, ci 
roust, within one week after the close of each term, for which tnal ^ 
jurors have been drawn, or after the discharge of the trial jurors, if ci 
tiiey are discharged before the close of the term, return to the commis- u 
siouer of jurors, the panel of trial jurors, with the sheriff's return, *■ 
received from the sheriBT, as prescribed in section one thousand one ei 
hundred and forty-eight of this act, or a copy of each of those papers, " 
certified by the clerk. The clerk must also deliver to the commissioner 
therewith, a certificate, specifying, distinctly and iu detail, as follows : 

1. The name and residence of each ^jiror, who attended and served ; 
and the number of days he actually served. 

2, The name and residence of each juror, who was excused or dia- 
charged ; with reason therefor, 

3. The name and residence of each person notified, who did not 
attend or serve. 

4, The name and residence of each person fined, and the date and 
amount of his fine. 

The return and certificate must be filed in the office of the commis- 
sioner, who must also record therefrom, upon the list originally made 
by bim, the date and amount of service, performed by each person, as 
therein set forth, 

§ 1132. Trial jurors must be selected by the commissioner of jurors, D 
who may decide upon their qualifications, and exemptions, as pre-'g 
scribed in this article. The commissioner may, from time to time, « 
Appoint, and at pleasure remove, one assistant, and as many more ^ 
assiatauts, clerks, and messengers, as the board of supervisors directs, p* 
The commiB»oner, and each assistant, whom he designates for the 
]ii]r|>o9e, by a certificate, filed in the office of the county clerk, may 
•dminiater an oath or affirmation, in relaUon to any matter, embraced 
within the provisions of this article. The commissioner must keep a 
rt»:ord of all proceedings before him, or iu his office. 

g 1138. The commissioner is entitled to, and must collect, for a copy i^ 

Kfr furnished by him, the same fees aa the clerk of a court of JJ 
21S 
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record. He mast furuish a copy of each paper filed, or proce«liii(t 
. taken, in his office, to any fieraou applying therefor, and paying*thfl 
fees. All the money received by him, for fees, or fines colfecl«d fwiu 
trial jurors, or otherv.-ise' in the discharge of his duties as commiesiimtiT, 
must be accounted for by him, and paid into the treasury of the coimlj. 
^ _^ § 1134. The board of superviaora of the county must provide snilabi* 
Btor'iiia rooms, and other accommodations, for the use of the commiasioner of 
'^*' jurors, and also for the compensation of his assistants, clerks, and mes- 
sengers ; and for necessary printing and advertising, books, stationety 
and other articles, required for the convenient discharge of his dntiee. 
§ 1135. The assessors in the city of BrookljTi, and of each town in 
pBraoua lin tho county of Kings, or a majority of them, must, after the first day of 
«mi^'^ May, and on or before the first day of July, in each year, return, to the 
■loner » commissioner of jurors, a vmtten list, under his or their hands, contain' 
%t%.' ing the names of all persons in the city or town, as the case may bo, 
who are liable to serve as trial jurors ; and stating the occupation, placo 
of business, and residence, of each person, as far as those i>&rtic<ilan 
can be conveniently ascertained. The omission to include the names 
of one or more persons, so liable, or any other error or defect in a list, 
does not affect the validity of any proceeding, prescribed in this article. 
The commissioner must, within the same period, select, from the pe^ 
sons residing in the county, suitable persoRa to serve as trial juror*. 
In making the returns or selection, tlie assessors and the comraisrioncr 
respectively must lake the names of those persona only, whom thef 
believe to be qualified to serve, and not exempt from service, aa trial 
jurors. A list of the names so selected must be made, by the commis- 
sioner, in a book, specifying, as nearly as he has ascertained the farU, 
the occupation, the place of business, and the residence of each nerwu, 
including the town, or, in the city of Brooklyn, the ward. In the lirt, 
the towns must l>e arranged alphabetically, and the wards numerically ; 
and the names of the jurors must be arranged alphabetically, according 
to their surnames, each under the name of the town or ward, where he 
resides. 
lom- § 1136. As soon aft^r the first day of June, in each year, as the nta- 
ish missioner has made the list, he must publish a notice, for at Ie«rt ten 
,™[J days, in at least six daily newspapers, published in the county, to the 
" effect, that the list of trial jurors for the year is readjr, at his office, for 
'■ examination and correction. He must then receive evidence of diet^uall- 
fications or exemptions, and must mark "not qualified", or "exemrt", 
in the list, opposite the name of each person, found to be disqaouDHl 
to serve, or exempt from serving as a trial juror, as the case reqairw. 
He must also i-ecord therein, the ground of each disqualificmUtm or 
exemption. 

§ 1137. On the first Monday of August in each year, or earlier, if tl>« 

■i" corrections can be earlier made, the commissioner must prepare the lifi 

ripi. of trial jurors for the year, by copying, from his book, the namee of all 

persons, wlio appear therein to be liable to serve as trial Jtirorv, with 

the proper additions of each. The commissioner must file a trunor-Hiil 

of the list, verified by his affidavit, in the office of the eoun! y t-lerk. 

Iii^^^ §1138. Supplemental lists, containing the names and projier nddi- 

< ■V tions of persona, subsequently ascertained to he liable to ppn-e a?, tri't 

jurors, may, from time to time thereafter be niade; mi I ■ 

thereof, verified as prescribed in the last section, 
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per, by the eommissioner. Ballots, containing th<i>> 
wed. as prescribed in the next section, and uwil. 
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I the other ballots therein specified, for the re aid ue of the jury 
ye»r. 

g 1139. ThecomniiseionerinustprepaTeba.llot8, by writing the imtuea, u 
contaitieil in the list, a transcript of which wae filed in the office of the g, 
county clerk, with the proper additions of each person, on Bppai'ftte p 
pieces of [taper, which must be uniform, as nearly as may be, in appear- 
ouce. On the second Monday of August in each year, he must deposit 
the ballots, in the box kept by him for that purpose, and must place 
hia seal upon the box; whereupon all jury ballots, previously in use, 
iDDBt be deetroyed. The box must be constructed with an aperture, 
large enough only to conveniently admit the hand of the person, by 
wbooi the ballots are to be drawn ; and the aperture must be provided 
with ft cover, so arranged as to be conveniently sealed, when closed. 

§ 1140. The commissioner must seasonably notify the justices of the « 
mpreme court, residing in the county, the judges of the city court of ^ 
Brooklyn, the county judge, and the jiistii^es of sessions of the county, id 
to attend, at his cffice, on a day designated by him, not less than four- ™ 
leen dot more than twenty days, before the day appointed for holding <ii 
B term of a court of record in the county, at which issues of fact are 
triable by jury, in order to witness and assist in the drawing of trial 
jurors, for that term. The number of trial jurors, to be drawn for each 
term, may be fixed by the judge who is to preside at or hold the f«nn, 
by an order under his hand, delivered to the commissioner. If the 
number has not been so fijied. at the time of the drawing, one hundred 
and thirty-two trial jurors must be drawn for the term. 

S 1141. If two or more of the judges, specified in the last section, p 
attend with or without one or more justices of sessions, the commis- ]" 
mouer must break the seal of the box, containing the ballots, open it, u 
and exhibit the ballots for their inspection ; together with bis original 
and each supplemental list of trial jurors, and also the verified tran- 
■ciipte thereof, filed in the county clerk's office. The ballots, contain- 
ing the names of trial jurors, excused from service, for the whole or a 
portion of a previous term of a court of record in the county, which 
have not already been replaced in the box, to be withdrawn,* must 
then be replaced therein; and the judges, attending the drawing, 
must take care, when the seal is broken, that they are so replaced. If 
a BUpnIemental list has been made, and a transcript filed since the last 
drawing, ballots, containing the names appearing therein, must, at the 
eame time, be placed in the box. The judges and the commissioner, 
or a majority of them, must appoint one of the attending officers to 
draw the ballots from the box, and another to checkmark the drawing, 
as it proceeds, upon a copy of the lista, transcripts of which have been 
filed with the county clerk. 

§1142. The commissioner must then shake the bos contfuning then 
ballots, so as thoroughly to mix them. The person, appointed for that ^| 
purpose, must then, without seeing the name contained in any ballot, 
pablicly draw one ballot from the box, and read aloud the contents 
thereof. If the drawing is for trial jurors, to serve in the city court of 
Brooklyn, and the person drawn does not reside in that city, the ballot 
ffluat be returned to tlie box ; but if he resides in that city, or if the 
drawing is for trial jurors, to serve in another court, the person, ap- 
pointea to checkmark the drawing, must place, opposite the name of 
the person drawn, upon the copy of the lists, the figure one. The 
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1147. JUROR.S IN KINGS COUNTY. 

ballot mu8t t.hen bo deposited lii a second bos. prorided for th»l pn^ 
iKjae, and conHtructed like the lirat box. Another bnllot miiat then l« 
drawn, in like manner, from the first box: and the same jinTisas iuii»[ 
be repeated, until the requisite number has been drawn ; exci;['t tlial 
each name must be checkmarked in its numerical order. 

g 1H3. When the drawing is completed, the commissioner, and the 
judges by whom it was conducted, must sien a minute, at the end ijf 
the copy of the lists, upon which the cbeckmarka have been mode, 
setting fortli that the trial jurors, whose names are contained tberehu 
were only drawn by them, for the court and the term therein epecitied, 
in the order denoted by the figures. The judges must then close eafh 
i)ox ; and place upon the cover thereof, their seals, which imi&t not he 
broken, except when necessary for a subsequent drawing. 

§ 1144. The proceedings, upon each subsequent drawing, ar« the 
same; but the list, must oe checkmarked with numbers, commencii]^ 
with the number next in order, after the last number used at the p»>- 
ceding drawing. 

% 114G. After all the ballots have been drawn from the first box, anil 
deposited in tlie second box, the commissioner must make a new li»t, 
by copying the lists used upon the preceding drawings, omitting tW 
checkmarks. He must then correct it, by properly indicating each p«r- 
eoij who has been found to be disqualified, exempt, dead, or not lea* 
dent within the county ; and each person, who has been excused, nn^ 
for what time. Thereafter, when trial jnrors are drawn, the balloU 
must be drawn from the second box ; the names must be checkmaAed 
on the corrected list ; and the ballots not used must be deposited in ib« 
first box ; except that where a ballot is drawn, containing the name of 
a ))erson indicated, on the corrected list, as disqualified, exempt, dead, 
or non-resident, it must be destroyed] and a ballot, containing tbf 
name of a person who has been excused, for a period then unexpired, 
tnuat be returned to the box from which it was drawn, without dieck- 
marking. 

S 1146. Immediately after each drawing of trial jurors, the commit' 
sioner must prepare a panel, verified by his affidavit, containing tha 
names of the jurors draw-n, with the proper additions of each, uA 
stating for what court and for what term, they were drawn. He mutf 
transmit the panel to the sheriff of the county, who must keep it on Rfe, 
in his oltice, for public inspection. The sheriff must forthwith notify 
each juror named therein, to attend the term for which he was dntrn, 
by serving upon him a notice to that efiect, addressed to tiim. 'IV 
notice may bo served personally, or by leaving It st the juror's rai- 
dence, or usual place of business, with a person of proper age and di*- 
crotion. It must specif the days, during which the juror is required 
to bo present ; and it may contain copies of such portions of this article, 
as th* sheriff docms proper. 

■" 1 147. The thirty-six trial jurors, first drawn for a term, or nacV 
inner niiiulx^r as Un« bulge, appointed to hold w preside at the tenn, 
diroctit, mutit be notihed to be present, daring the tirst fix .ia\>. nf -■-• 
term ; and the thiriy-jsix trial jurors next drawi 
U.1 the judge directs, must be notified to be pK- 
days of the term ; and u lika number during <:. 
Tlie judjjte, holding or presiding at the term, ui 
the appiicatioti of a trial juror, excuse him, fi' > 
of the time of eer^'ire, required «if him. ITic 
"' " of serric* of a Juror to a later day,<i! t 
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i'teno iif the court. Each juror, whose time of service is changed 
certain, mast aitend, at the opening of court on that day, and 
T until discharged, without further notice. If he fwlaso todo, 
liable to the same punishment, as if he had been personally noti- 
ied by the sheritf, to attend the term, and to be present on that day, 
rbe clerk of the court must enter in a book, kept for that purpose, the 
name of each juror, who is bo excused, or whose time of sen'ice is 

§ 1148. Before the comilieiicement of each term of a court, for which Sheriff J 
trial jurors have been drawn, as prescribed in this article, the sheriff SS'irf 
must tile, with the clerk, the panel, or a copy of the panel, with B-joroi 
retam, under his hand, indorsed thereupon, or annexed thereto, show- 
ing the name and additions of each juror notified, the days during 
KDieh he was notijied to attend, nud the manner in which he was 
notified. 

§ JI4ft. At any time duritig the sitting of a term of a court of record coui 
in the county, the court may direct an additional number of trial H^" . 
jurors, to be drawn for that l«nn. Tlie order must specify the number ^^' 
lb be drawn, and the time of drawing. The drawing must be con- drawn. ■ 
ilocted as prescribed in sections eleven hundred and forty-one, eleven 
hundred and forty-two, and eleven hundred and forty -three of this act, 
Bxcept that notice is not required. The sheriff must forthwith notify 
each juror drawn, by such a notice as the court directs, to attend the 
term, at the time specified in the order. 

§ 1150. In a special proceeding, pending before the county judge of J' 
Kings county, in which a trial jury is necessary, the judge may ef^jSSjl 
empanel a jury, from the trial jurors, who are serving, at the time, in Kjj**^ 
the court of sessious of the county. Iii a special proceeding, pending 
beftnfi a' judge of the city court of Brooklyn, in which a trial jury ie 
neceasary, the judge may empanel a jury, from the trial jurors, who 
ate serving, at the time, in that court. If there ore no jurors serving 
in the court of sessions, or in the city court, as the case may be, the 
judge may make an order, requiring the commissioner of jurors to 
xraw the immber of trial jurors, designated therein ; whereupon the 
Eommissiouer must draw the requisite number, and the sheriff must 
notify them, as prescribed in this article, for drawing and notifying 
other trial jurors. 

§ 1161. The board of Hupervisora of the county must allow to each comi 
judge, including each justice of the supreme court, for the services w^^ 1 
per^rmed by him, as prescribed in this article, such compensation, as f "^^ 
the board deems reasonable and proper. u 

§ 1152. Where a person, duly drawn and notified to attend a term of c 

a court of record, as a trial juror, fails to attend, at the time specified n^e"joil 
in the notice, or from day to day, the court, at that term, must impose fornoaj 
upon him a flue of twenty-five dollars, for each day that he fails so to **" 
attend. This section applies to a special juror, as well as to an ordi- 
nary trial juror. 

g IIM. Where a person, duly drawn and notified, fails to attend and ^f* 
serve, at a t«rm of a court of record, as required by law, without hav- rosied,! 
in^ been excused, the court, besides imposing a fine, as prescribed in J^?™ 
the last section, may direct the sheriff to arrest him, and bring him 
before the court; and, when he has been so brought, it may, in its 
discretion, compel him to serve. 

" 1164. Tlie commissioner of jurors must cause a notice to be served cammi 
ib delinquent trial juror, returned as having been fined, stating nuu^M 
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the Bmn in wbicb, and th« term at wbich he was Giied, and requiring' 
i bim to Bhow cause, if be bas any, htfor* the board, epecltied in ith 
MCtioD, at tbe canuaiaaonefs «ffloe, on a A&j, not teas than tlir^e dnvi 
lber«after, and at an boor Bpedfied ia Ui« notice, why the fine should 
be remitted. Tbe comnuaDoneraiaBt notifr ihc justiceB of the teiiprnti'' 
court, residing in tbe cmmty, tba eonnty judge, and the cliief-jndge i<( 
the city court of Brooklyn, to attend at tbe same time and place, and 
a^t witi) him ae a board, for tbe naiiBEiOD and enforcement of Jur>' 
fineH. It is tfaeir daty to attend, and act accordingly. The coittmi^ 
non<^, and two of those justices or jodgea, eonstitiite a quorum. Thr 
board may, in ita discretion, bear teetunnny ; and it may, ^m time t" 
time, adjoimi the meeting, or tbe bearit^ or final disposition of a pai- 
Ucular case. It may remit the whole or any part of a fine ; but a flw 
«haU not be remitted or reduced, onlea tbe person, upon whom it ha; 
been imposed, or, if a reason aatisfaclofy to the board is given, why hii 
affidavit cannot be furnished, another person in his behalf, makes, and 
files with tbe commissioner, an affidavit, stating the grounds, ucwd 
which a remiseion or reduction is claimed. Each affidavit, so filed, 
must be kept open to public inspectioa. 

g 1155. The commissioner of jnrors most receive each fine, paid or 
collected, as prescribed in this article. When ten days have expired, 
(Jf^, aince the final disposition of a case by the board, the commisaonrr 
' must file, in tbe otfice of tbe clerk of the court, a return, containing the 
' name of earh juror fi.ned, nboee fine remains unpaid, and a statement 
'' of the Niim remaining unpaid. The clerk must thereupon issue to l)ift 
commiHaioner, a precept, under the seal of the c«urt, specifying th^ 
name of each person fined, and the amount of his fine reiuaiotDp 
uupaid ; and commanding the commissiouer to levy and enforce collar* 
tloii of each fine, and to return the precept, with bis doings thereupon, 
within ninety days after the receipt tJiereof. For the purpose of col- 
lecting a fine, the commissioner must levy upon and sell the person&l 
jmjjrtrrly of a. person fined, with like effect, and subject to the same pro- 
viHioim of liivir, as where a sheriff leWes upon and sella perfiunal property, 
by viri.iie of an execution, issued upon a judgment of a court of reoum. 
' g 1150. The commisaioner must return the precept, according to is 
'. command, to the clerk of the court issuing it. If he fails bo to do, the 
' court may enforce the return, by attachment for contempt. When the 
precept in returned, the clerk must make, iu the docket of judgmenta 
Ui. Kejit liy him, the same entries, as nearly as may be, with respect tu 
each uncollected fine, as if it was a final judgment, rendered iu an 
action. If the fine was imposed at a term of the city court of Brook- 
lyn, the clerk thereof must immediatelr transmit a transcript of ttt 
entries, to the clerk of the county of Kings; who must tile it, ami 
make the appropriate entries in his docket of judgments. When fli» 
entries have been made, the fine, with interest, becomes a lien upm 
the real property of the person fined, as if it was recovered by a jadf- 
mcnt in the same court; and an execution to collect it may be iaa ii^. 
directed to tbe sherifi' of the county of Kings, as upon a ju(" "^ 
Tho conimissioiier has, in relation to the execution, ana the 
of tho fine, all tho powers of the attorney for a party reco" 
a JadgniDul., iu relation to the judgment, and the execul 
th>?retipon. 
' §1157. Tlie lien, created by such a docket, most be discbi 
'~' f clork, on filing with him the commisslouer'a cerlifiraU H 
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§ 1 158. If the commissioner of jurors, or either of hie aselstaot^, or 
a clt'rk or other pereon, employed by him, corruptly and without suffi- 
ideat cause, omits the name of a person, duly drawn, from a panel of 
trial jurors, or the ballot, containing the name of such a person, from 
either of the Iroxes prescribed in this article ; or, directly or indirectly, 
receives a fee, reward, compensation, or advantage, in consideration 
of, or ad ail inducement to such an umission ; he is guilty of a felony, 
and shall, on convietion, be punished by imprisonment in a State prisoii, 
for a t^rm not less than two, nor more than five years. 

g 1159. A wilful omission, by the commissioner, of a duty required 
of him by this article, other than that specified in the last section, is a 
mimlemeanor. 

g 1 lUO. A person, to whom application is made, within the county 
of Kings, by an assessor, or by the commissioner of jurors, or either 
of his assistants, for information, as to a fact, upon which the liability 
of himself, or any other person, to serve as a trial juror, depends, and 
who refuses to give information relating thereto, which he can give, or 
knowingly gives false information relating thereto ; or a person who 
knowingly makes to an assessor, or to the commissioner of jurors, or a 
person acting by his authority, a false representation as to the identity, 
, leoidence, or any other matter, relating to a juror, duly drawn, and 
placed on a panel to be notified ; or wno knowingly retains, conceals, 
BnppresMS, or wilfully destroys, a notice to attend, left at the residence 
or place of business of another, who has t^een drawn as trial juror, is 
gtulcy of a misdemeanor. 

^ II61. A physician, who knowingly gives a false certificate, or 
makes u false representation, for the purpose of enabling or assisting 
a person, to be discharged, excused, or exempted from service, a^ a 
trial juror in the county of Kings, is guilty of a misdemeanor. 

g 1162. The commissioner of jurors must make a yearly report to the 
board of supervisors, of all proceedings had before him, or by him, in 
the discharge of his duties; and he must pay over to the county 
urer, al least once in each three months, all money in his hands, 
1i he has received as 
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t 1163. Clerk to prepare ballata of jarors for trial. 
IIM. Clerk to liraw ballntx. 
USE. Mode of (Irawtn^; ballots. 
1IS8. Persona druwn. eix;., to form the jury. 
1187- B«Uote drawn, when to be deposited in a. second bos. 
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FORMATION OF THE JURY 

1160. Ballots of absenteea. etc., hi be retnitied 
ino. New jui-y may he lirawn while fi«t is en , 

1171. When telesmea lo be pi-ocured, or jurors drawn from tbitd* 

1172. When Uleamen to be procured. 

1173. If sheriff is a party, court may appoint a person to act f( 

1174. Duty of sheriff and of talesmen. 
117B. Juiy comiKtent, althougrh ctmtsJuinK none of ori^nAl p 

1176. Two peremptory chaUeng«B in a civU action, 

1177. No challenge allowed because officer drawing is a party, ei 

1178. No cballen^ allowed because oflkur notifying is a parly, i 

1175. Challenges in pccBl actions. 
IISO. Challenge)! how tried. Exceptions to anil review of the d< 

tion of the cooi^ iu refereni-e thereto. 

§ 116U. At the Dpeiiiue of a term of a, court of record at which issnes 
of fact are to be tried by jury, the clerk must caiiae ballots, unifoTtD, 
ae nearly as may be, in appearance, i-o be prepared, by writing the 
name of each person, returned to the term as a trial juror, with his 

rir additions, on a separate piece of paper. He miiet roll up or 
each ballot, in the same manner, as nearly as may be, eo u to 
resemble the othere, and so that the name is not visible. The ballots 
must be deposited in a sufficient box, from which they must be drawn, 
as prescribed in this article. 

3 1104. When an issue of fact, to be tried by a jury, is brought t« 
trial, the clerk, under the direction of the court, must openly dt«w. 
out of the box, as many of the ballots, one after another, as are suffi- 
cient to form a jury. 

§ 1165, Before the first ballot is drawn, the box must be closed dmA 
well shaken, so as thoroughly to mix the ballots ; and the clerk muA 
draw each ballot, without seeing the name written on any o[ tbcfDt 
through an aperature, made in tne lid of the box, large enough only 
to admit his hand conveniently. 

g 1166. The first twelve persons who appear, sa their namee tn 
drawn and called, and are approved as iudiffeTeat between the partiM, 
and not discharged or excused, must be sworn ; and constitute the jatj 
to try the issue. 

§ 1167. The ballots, containing the names of the juron so emn, 
9 must be then deposited iu another box, and there kept, spftrt ttom dw 
1 other ballots, until that jury is discharged. 

1 1168. After that jury is discharged, the ballots containing tbrir 
names must be again rolled up or folded, as prescribed in section elevw 
hundred and sixty-three of this act, and returned to the boi, from whldi 
they were first taken ; aud the same course must be pursued, aa often 
as an issue is brought to trial by a jury. 

§ 1166. The ballot, containing the name of a juror, who U ah 
when his name is drawn or called, or is set aside, or excused &im 
" ing on that trial, must be again rolled up or folded, in the 
as before, aud returned to the box, containing the nndrawii 
soon as tlie jury ia sworn. 

§ 1170. If an issue is brought to trial by a jury, while 
empanelled in auother cause, at the same term, and not then d 
the court may order a jury, for the trial of lliot issue, ta be 
of the box coutainiug the ballots then unilrawn ; but, m auy 
the ballots, containing the names of all the trial jurors, n 
aud attending the term, must be placed together In Uie 
befom !> jury is drawn thereJVom. 

§117!, If a sufficient number of jurors, duly dr»wti 
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§ 1186. A general verdict is one, by which the jury pronounces, gen- Qp^g^^i 

»IIy, apon all or any of the issues, in favor either of the plaintiff, or ia.?ifieni«i ■ 
f the defendant. A special verdict is one, by which the jury finds J^jJi"' "*■ 

« lacU only, leaving the court to determine, which party is entitled 

jndgtnent thereupon. 

g 1187. Ill an a<:lioii to recover a aum of money only, or real prop- Gnnertior 
irty, or a chattel, the jury may render a general or a special verdict, JS^f'^hS" 
D itfl discretion. In any other action, except where one or more ren.loKidi . 
pQidlic qnestions of fact, st.ated under the direction of the court, are SndW 
riwl by a jury, the court may direct the jury to find a special verdict, J^i^UJ' 
ipoo all or any of the issues. Where the jury finds a general verdict, d[oi. 
htt court may instruct it to find also specially, upon one or more ques- 
ions of fact, stated in writing. The special verdict or special finding 
Dtist he in writing ; it must be filed vnth the clerk, and entered in the 
ninntes. , 

g 1188. Wliere a special finding is inconsistent with a general ver- speoiai 

irt, the former controls the latter, and the court must render judgment ^^Jjoia 

l«Xrrdinglv. Benaral 

§ 1180. when the jury renders a verdict, or finds upon one or more^„(_of 
iDecifii: questions of fact, stated under the direction of the court, the *'™'"' 
Merk must make an entry in his minutes, specifying the time and u™(32*" 
lace of the trial ; the names of the jurors and witnesaes ; the verdict, '"»"■ 
rthe questions and tindings thereupon, as the case requires ; and the 
lizection, if any, which the court gives, with respect to the subsequent 
"'■ ''uge. Upon the application of the party iu whose favor a gen- 
lict is rendered, the clerk must enter judgment, hi conformity 
irdict, unless a different direction ia given by the court, or it 
ise specially prescribed by law. 



( promtioru, indudirig those Telating I 
acts of misoonducl. 



embrcKeTy, and other 



I. Trials by jury to be aa herein provided i juries of part aJiens ab«l- 

^llPl. VeDir« not neceseajy. 

IIW. Jurors ncit to be questioned for their verdict. 

1193. Penalty where juror tske« gin, etc, 

1IS4. Embracery; penalty therefor. 

1\K. Peaa.]W for Juror's non-attendance in epecial proceeding. 

llflS. Sheri^ etc., to keep jury in spedal proceeding- ; penalty. 

11U7. Notice of impotdtJon of one. 

119B. Special r«tiirD of delinquency and fine to county court. 

1198. Culleotion or remiaaiou of fine. 



S 1190. A trial by a jury, of an issue of fact, joined in a civil action, Trt»i 
I ■ court iif recurd, must be had, as prescribed in this chapter ; except j^'^JoreS 
i a ua«e where it is otherwise specially prescribed by law. An alien froviOed; 
I not untitled to a jury, composed in part of aliens or strangers, in an ,lli'Jr»i°™. j 
■otiun or special proceeding, ci^il or criminal. nijoiini^Hr J 

S 1191- A venire to procure jurors cannot be issued in a civil action, 
' (u a court of record, except aa specially prescribed by law. ' 
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1199. JURORS AND JURIEi^. 

§ 1192. A juror shall not be qaestioDed, and is not subject 
action, or other liability, civil or criminal, for a verdict reudemd bylum. 
ill an action in a court of record, or not of record, or in a special pro- 
ceeding before an officer, except by indiciiueut, for comipt conduct, ' 
a case prescribed by law. 

§ 1193, A person, drawn or notified to attend, as a trial juror, id 
action in a court of record, or not of record, or in a special proceediiijf 
before an officer, who takes any thing to render his verdict, or receiv**, 
from a party to the action or special proceeding, a gift or gratuity, fof 
feits ten times the sura, or ten times the value of that, which he tak 
or received, to the party to the action or special proceeding, aggriered 
thereby ; and ia also liable to that party, for his damages sufitaiiiei) 
thereby ; besides being subject to the punishment, prescribed hy Itw. 

§ 1194. An embraceor, who procures a person, drawn or notilied to 
attend, as a trial juror, to take gain or profit, contrary to the last tM> 
tion, forfeits ten times the sum, or ten times the value of that, whkb 
was so taken, to the party aggrieved thereby ; and is also liable 
that party for his damages sustained thereby ; besides being subject 
the punishment, prescribed by law, 

§ 1195. A person, who haa been lawfully and personally notified 
att«iid, as a ^ial juror, to inquire into a matter or thing, or to hear aad 
try a controversy, in a special proceeding, pending before a judge, jiw- 
tice of the peace, commissioner, or other olEcer, and who wilfully neg- 
lects to attend, as required by the notice, may be fined by the olfictr, 
in a sum not exceeding twenty-five dollars. But. this section does not 
extend to a case, where special provision is made by law, for punishing' 
the default of a trial juror. 

§ 1196. A sheriff, constable, or other officer, who notified ji 
attend, in a case specified in the last section, must, when directed tiT 
the officer, before whom the special proceeding is pending, attend, ana 
take charge of the jury. For a wilful neglect to obey such a directioi. 
or for any misconduct, while attending the jury, by which a right or 
remedy of a party to the special proceeding may be impaired or preju- 
diced, he must be fined, by that officer, in a sum not exceeding twent;- 
five dollars. 

§ 1197. Where a fine is imposed, in a case specified in the last titt 
sections, written notice thereof must be served upon the person BmA, 
to the end that he may apply to the officer imposing it, for the reraifwiwi 
of the whole or a part thereof, upon proof that he had a reasonable ei* 
cuse for his neglect or misconduct, or that other good cause esinta br 
the remission. 

g 1 198. If, within thirty days after the service of the notice, the Co* 
has not been remitted by the officer imposing it, he must make a spMU 
return of th« delinquency or misconduct, for whii h the fi 
posed, and of the amoimt of the fine, accom|>;ii- 
davit, of service of the notice specified in tlic 
term of the county court of the county, in wlii< 

g 1199. The county clerk must deliverlothr 

I, of the rt'lurii and of the affidavit, at the time \vb.:-]i he Jiilui:^ 

copies of the minutea of lines, im|»t>sed hy the county court. 

must be coUei-ted, or it may be remittal or reduced, in the I 

nor as a Cw.-' ■ --"^ 'v 'h ■■•?'•• ^Mitt, npon adefaaltia^' 
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CHAPTER XI. 

JUDGMENTS. 

^E I. — JUDOMBNT IN AN ACTION. 

^E 11. — JuDOBiBNTS TAKEN WITHOUT PROCESS. 

7LE III. — Vacating or setting aside a judgment, for irrbqu- 

LARITY OR ERROR IN FACT. 



TITLE I. 
Judgment in an action. 

[OLB 1. 0«neral provisions. 

2. Hode of taking, entering, and enforcing a judgment. 

3. Docketing a judgment ; effect thereof, as a lien upon real property ; 

suspending and discharging the lien ; satisfiiction and assignment of 
a judgment. 



ARTICLE FIRST. 

Genbral Provisioks. 

loir 1200. Definition of final judgment. 

^201. Definition of interlocutory judgment. 

1202. When judgment may be entered. 

1203. Judgment to be entered at a term held bv one judge. 

1204. Judgment may be for or against any of tne parties. 

1205. When a several judgment may be taken. 

1206. Judgment for or against a married woman. 

1207. When judgment for plaintiff not to exceed judgment demanded. 

1208. Rate of damages. 

1209. Effect of judgment dismissing the complaint. 

1210. Judgment against a dead person. 

1211. Judgment to bear interest. 

12(K). A judgment is either interlocutory, or the final determina- DcAniUon 
of the rights of the parties in the action. judgment. 

1202. Judgment may be entered in term or vacation. 

1203. Judgment must be entered, in the first instance, pursuant to jaagmcnt 
direction of the court, at a term held by one judge ; except where ^at aterm 
nal provision is otherwise made by law. hcui by one 

'^ Judge. 

• Stricken oat. 227 



m 1204- 1511. ENTERING A JUDGMENT. [chap. xi. 

jnfiirmoiii ^ 1204. Judgment may be given for or against one or more plaintiSi, 
■nay bo far and for or a^inst one or more defendante. It may determine the 
■nyoMhe ultimate rights of the parties on the same side, as between themeetreK; 
■wniflH and it may grant, to a defendant, any affirmative relief, t^i which he is 

entitled. 
Mvurmi' ^ 1205. Where the action is against two or more defeDdants, and 
juitgmeni several judgment is proper, the court may, in its discretion, render 
jJJJn'l" judgment, or require the plaintiff to take judgment, ag^ainst one or 
more of the defendants ; and direct that the action be severed, and 
proceed against the others, as the only defendants therein. 
ro'i''^^'"' S 1200. Judgment for or against a married woman, may be rendered 
■KoiDat a and enforced, in a court of record, or not of record, as if she was siogli 
'iomwi. § 1207. Where there is no answer, the judgment shall not be men 

wiion favorable to the plaintiff, than that demanded in the complaint. 
iSr uJainOir Where there is an answer, the court, may permit the plnintjff to tafee 
""'rii ri*' *ny judgment, consistent with the case made by the complaint, and 
mmitao? embraced within the issue. 

rauiODd. g 1208. Where either pariy is entitled to recover damages, he m»y 

S;i5j^,. recover any rate of damages, which he might have heretofore 

for the same cause of action. 
j^dnnent ^ 1209. A final judgment, dismiaaing the complaint, either before ot 
itivniuins after a trial, rendered in an action hereafter commenced, does not pre- 
^ini!" ^^"^ ^ ii^w action for the same cause of action, unless it exprewif 
declares, or it appears by the judgment roll, that it is rendered npon 
the merits, 
jnij^eni § 1210. Where a judgment for a sum of money, or directing the pay- 
dead p*r ment of money, is entered against a party, after his deatli, in a case 
*"*■ where it may be so taken, by special provision of law, a memorandum 

of the party's death must be entered, with the judgment, in the judg- 
ment-book, indorsed on the judgment-roll, and noted on the margin 
of the docket of the judgment. Such a judgment does not becomes 
lien upon the real property, or chattels real, of the decedent; but it 
1 establishes a debt, to be paid in the course of administration. 

wbfS^ta' § 1211. A judgment for a sum of money, rendered in a court o( 

torrat.: record, or not of record, or a judgment rendered in a court of record, 

directing the payment of money, bears interest from the time when i' 

iis entered. But where a jndgmetit directs that money paid out ebtH 
be refunded or repaid, the direction includes interest from the tioM 
when the money was paid, unless the contrary is expressed. 
^' ARTICLE SteCOND. 



Mods of taxiho, bhtbrihg, xso ssyoacisa a Jaoaitwrt, 



Sbotiom 1312. Judgment by default, in cei-tain actioaa on uontract ; how taken. 

1213. Amount of judpnent io Huch cases ; how determined. 

1214. Application to court for judgment by defftolt ; when Deceasarf. 
121fi. ProceediugB on such an application. 

1216. Application for judgmont. in cbhh of service by publication, . 

1217. Attachment and undertaking for restitution, required in cert»« 

1218. When jucjgment cannot be taken agaXnei infant 

1219. When a defendant in default is entitled t<i notice. 

1330. When action may be severed, if isBuea of law and issues of tuA p* 

sented. 
1221, Judgment how taken, after trial of iiiauea of Uw and iaaoe* M '«'• 

in the same action. 



^xr.] ENTERING A JUDGMENT. §i 

^fe 1332. Id. ; altvr trial cif ieeiie of law only. 

^^B lXi3. Proceedings upon application ander the last two Bcctions. 

^f 1324. Id. ; upon inlei'locul'irj' judgment, affirmed on appeaJ U> the iren- 

133B. Judgment, a^er trial by jury of specific questions of fact. 
1336, Id. ; after reference to determine specific questions of fact. 
1227. Id. ; upon motion for new trial, heard at ^neral term. 
123S. Id. ; upon trial by court or referee of the whole issue of fact. 
1339. In matrimonial causes, judtn^snt can be rendered only by the court. 

1330. final jiid^j^nent upon decision or report awardin|; inUirlocutory 

judtrment, etc. 

1331. Id. ; how final judgment entered and settled in certain CMea. 
1S32. Interlocutory reference or inquimtion I how reviewed. 

1333. Motion for judernent upon a epecial verdict, etc. 

1234. Id. ; upon verdict subject to opinion of court. 

123B. Interest on verdict, etc., lo be included in recovery. 

1336. Clerk to keep judgment-book ; judgment to be entered therein. 

1337. Judg^neul-roU to be GIe<l ; of what it conraste. 

1238. Id. 1 by whom pi-epared. 

1239. Time of tiling' judgment-roll to be noted. 

1240. When a judgment may be enfoived by execution. 
1341. Whena judgment maybe enforced bypuniahment for disobeying it. 
1343. Real property; how sold. Effect of conveyance. 
1343. Security upon sale by referee. 
1244. Conveyance tn state name of party. 
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§ 1212. In ail actiou specified in section four hundred and twenty of 
ifl act, where the summons was personally served upon the defend- 
it, and a copy of the complaint, or a notice stating the sum of money 
r which judgment will be taken, was served with the summons, the 
aintifT may take judgment by default, as follows 



If the defendant has made default in appearing, the plaintiff 
file proof of the service of the summons, and of the complaint Oi 



1. 

itti . 

lUce ; and also proof, by afBdavit, that the defendant has not ap- 
lared. "Whereupon, the clerk must enter final judgment in his 
vor., 

3. If the defendant has seasonably appeared, but has made default 
pleading, the piaintifi* must file proof of the service of the summons, 
id of the copy of the complaint or notice ; and also proof, by atfida- 
t, of the appearance and default. Whereupon, the clerk must enter 
lal judgment in his favor. 

If Uie defendant has made default in appearing or pleading, and the 
se is not one where the clerk can enter final judgment, as prescribed 
either of the foregoing subdivisions of this sectfon, by rea^n of the 
nisdon of the plaintiff to serve, with the summons, either of the 
tpers therein specified, the plaintiff must apply to the court for judfj- 
ent, as prescribed in section twelve hundred and fourteen of this 
:t. 

§ 121!t. Where final judgment may be entered by the clerk, as pre- a 
ribed in the last section, the amount thereof must be determined as |° 
Hows : " 

1. If the complaint is verified, the judgment must be entered for the mined. 1 
im, for which the complaint demands judgment ; or, at the plaintiff's 
)tion, for a smaller sum ; and if a computation of interest is necessary 
may be made by the clerk, 
AJ£ the complaint is not verified, the clerk must assess the amount 



^ 



mt 



ENTERING A JUDGMENT. 



N 



due to the plaiiitiET, by camputing the sum doe qdcd kh instrument far 
the payment of money only, the non-payment of which constitolea a 
cause of action, stated in the coiuplwnt; and by a^certajuing, by lln? 
examination of the plaintiff, upon oath, or by other competeut jiroof, 
the amount due to him for any other cause of action, 8tat«d in th« coiti> 
plaint. If an instrument, specified in this subdivision, haa been loel. 
60 that it cannot be produced to the clerk, lie must take proof of lb 
loss, and of its contents. Either party may require the clerK to redan 
to writing and file the assessment, and the oral proof, if any, taken 
thereupon. 

§ 1214. Where the summons was personally served upon the dofeod- 
ant, within the State, and he has made default in appearing, or when 
the defendant has appeared, but has made default in pleading; am* 
,' the case is not one, where the clerk can enter final judgment, ;is jn- 
scribed in the last two sections, the plaintiff must appiv ' 
for judgment. Upon the appHcafaou he must file, if t]i 
in appearing, proof of service of the summons; or, if '!■ 
in pleading, proof of appearance, and also if a copy of ;i 
was demanded proof of service thereof, upon the defendanl'^ attr.nir'v; 
and in either case, proof, by affidavit, of the default which entitles IiId 
to judgment. 

§ 1215. The court must thereupon render the judgment, to which tfae 
Bi«p- plaintiff is entitled. It may, without a jury or with a jury, 
'~ present in court, make a computation or assessment, or take ai 
or proof of a fact, for the purpose of enabling it to render i 
ment, or to carry it into effect ; or it may, in its discretion 
reference, or a writ of inquiry, for either purpose ; except t 
the action is brought l.o recover damages for a peraonal inji 
injury to property, the damages must be ascertained by tn 
writ of inquiry. Where a reference or a writ of inquiry is 
the court may direct, that the report or inquisition be returned 
court for its further action ; or it may, in its discretion, except 
special provision is other\rise made by law, omit that direct' 
which case, final judgment may be entered by the clerk, in 
vs'ith the report of the referee, or for the damages ascertaii 
inquisition, without any further application. 

§ 1216. Where the summons was served upon the defendant, 
the State, or otherwise than personally, if the defendant di 
demand a copy of the complaint or plead a^ the case requires, 
twenty days after the service is complete, the plunUff may apjify 
the court, for the judgment demanded in the complaint. " 
an application he must file proof that the service is com]' 
by atfida^t of the defendant's default. The court muj-r 
of the cause of action, set forth in the complaint, to ^i- 
before the court, or before a referee, appointed for that purj 
defendant is a non-resident, or a foreign corporation, the 
require the plaintiff, or his agent, or attorney, to be examii 
respecting any payments to the plaintiff, or to any nne 
account of his demand, and must render the judgiof" 
plaintiff is entitled. But before rendering jiid^nent, ' 
any case, in its discretion, require the plaintiff to f ' 
to abide the order of the court, touching the reBtil 
or effects which may be directed by tae judgment to 
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rr delivered, or the restitution of any money that may be collected 
under or by virtue of the judgment, in case the defendant or hia 
lepreaentative applies and is admitted to defend the action, and suc- 
UMix in his defence. 

§ 1217. A judgment shall not be rendered for a sum of money only, *^J^ 
ipon an application made pursuant to the last section, except in an DDdcrtak- J 
iction specified in section six hundred and thirty-five of this act. [[t^t^"^^*! 
HTbere the defendant is a non-resident, or a foreign corporation, atid reqairei ] 
las Dot appeared, the plaintiff, upon the application for judgment in uuodjl 
(och an action, must produce and file the following papers : 

1. Proof, by affidavit, that a warrant of attachment, granted in the 
ution has been levied upon property of the defendant. 

2. A description of the property, so attached, verified by affidavit ; 
a statement of the value thereof, according to the inventory. 
*"ie undertaking mentioned in section twelve hundred and six- 
one has been required. 

B. A judgment shall not be taken against an infant defendant, joi^m 
'enty days have expired, since the appointment of a guardisn J''^''"*' 
I for him. ugaiut 

L9. A defendant, against whom judgment is taken, pursuant'"'^'- 
foregoing sections of this article, is entitled to notice, as fol- i^nduuIiMi 

entltlad tof 

1. If he has appeared generally, but has made default in pleading, 
be ia entitled to at least five days' notice of the time and place of an 
laseasment by the clerk, or of the execution of a reference, or of a writ 
If inquiry ; and to at least eight days' notice of the time and place of 
to application to the court, for judgment. 

2. In a case where an application for judgment must be made to the 
iourt, the defendant may serve upon the plaintifif's attorney, at any 
inie before the application'for judgment, a written demand of notice 
tt the execution of any reference, or writ of inquiry, which may be 

E anted upon the application. Such a demand is not an appearance in 
e action. It must be subscribed by the defendant, in person, or by 
ko attorney or agent, who must add to his signature his office address, 
irith the particulars, prescribed in section four hundred and seventeen 
if this act, concerning the office address of the plaintiflf'a attorney. 
Hiereupon at least five days' notice of the time and place of the exe- 
eutioti of the reference, or writ of inquiry, must be given to the defend- 
kut, by service thereof upon the person, whose name is subscribed to 
tfae demand, in the manner prescribed in this act, for service of a paper 
upon an attorney in an action. 

8 1220. Where an issue of law and an issue of fact arise, with respect when i»-M 
to difTerent causes of action, set forth in the complaint, and final judg- "e™^^ 
meDt can be taken, with respect to one or more of the causes of action, I"""."/ J 

without prejudice to either party in maintaining the action, or a defence tnei 

or counterclaim, with respect to the other causes of action, or in the pi^watw 
recovery of final judgment u; on the whole issue, the court may, in its 
discretion, and at any stage of the action, direct that the action be 
divided into two or more actions, as the case requires. 

§ 1221. Where one or more issues of law, and one or more issues of fi'l*..^ 
fact, arise in the same action, and all the issues have been tried, final alter M^j 
judgment upon the whole issue must be taken as follows : 1..°""" 

1. Where an application must be made to the court, for judgment jq" 




JUDGMENT-ROLL. 

_____ . Where final judgment is rendered for a sum of tuouoy, 

vordki^ " awarded by a verdict, report, or decision, intereHt upon the fnim ' 
forin^'ln ^Warded, from the time when the verdict was rendered, or the reptat 
mBottTf. or decision was made, to the time of eiiteriog judgment, ninst be com- 
puted by the clerk, added to the sum awarded, and included in tJie 
amount of the judRraent, 
*X^^«tR■ ^ '^■"'* "^^^ '^^^^^ ™"** keep, among the records of lie coiirt, a book 
mentiinuki for the entry of judgments, styled the "jmlgnient-book," Each int*r- 
w^^n^' locutoryor final judgment must be entered in the judgment-book, aiid 
'"f'"' attested by the signature of the clerk ; who must note, in the marxiii 
"" "* of the entry, the aay and year of entering it. It must specify dearly J 
the relief granted, or other determination of the action, or of th'e 

polif^S?*' ^ 1237. The clerk, upon entering final judgment, must iraTiiPLliili'tT 
tttn-.ot file the judgment-roll; which must consist, except when - 
ooBs^flii. vision is otherwise made by law, of the following papers : i '' 
the pleadings or copies thereof; a certified copy of the fli. 
and also of the interlocutory judgment, if any; and ^^■.•■ 
file, or a copy thereof, and a copy of each order, whicli in mn »i>_i- J 
inroives the merits, or necessarily affects the judgment. If judgjuwit I 
is taken by default, the judgment-roll must also contain the {Mjoaa J 
required to be filed, upon so taking judgment, or upon makiii^ ajipU- I 
cation therefor ; together with any report, decision, or writ of ii»quiij, I 
and return thereto. If judgment is taken after a trial, the judgnunt- I 
roll must contain the verdict, report, or decision ; each oITer, if asj, I 
made as prescribed in this act ; and the exceptions or case, tbn I 
on file. M 

§ 12^8. The judgment-roll must be prepared, and furnished totli ■ 
" clerk, by the attorney, for the party, at whose instance tbe fiiialJB4i|H 
ment is entered ; except that the clerk must attach thereto thtf )|^^^| 
eary original papers, on file. But the clerk may, at hiB OptMxu^^^^| 
up the entire judgment-roll: ^^^^H 

§ 1^0. The clerk must make a minute, upon the back i^^^^M 
^ judgment- roll, filed in his office, of the time of filing it, spe^^^^l 
'' the year, month, day, liour, and minute. A. proceeding to ^^^^^t 
or collect a final judgment, cannot be taken, antil the Judgm^^^^l 
is filed. ^^^P 

§ 1240. In either of the following cases, a final judgment b^^Hm 
enforced by execution : I 

1. Where it is for aaumof money, ita favor of either party; «r£nri)l 
f the payment of a sum of money. I 

3. Where it is in favor of the plaintiff, in an action of ej«cta«i>>. ' I 
I for dower. I 

3. In an action to recover a chattel, where it awards a ck»lliU^Lii| 
^either party. ^^^^m 

^ §1241. Ineitherof the following cases, a judgment may be eo^^^^H 
1- by serving a certified copy thereof, upon the party agaitut wbd^^^H 
rendered, or the officer or person, who is required tfactrebj, «t I^^^^H 
to obey it ; and, if he refuses or wilfully neglects to obej It, ^^^^^H 
' ishing him for a contempt of the court. ^^^^^| 

1. Where the judgment is final, and cannot be m&med l9^^^^| 
lion, as prescribed in the last section. ^^^^| 

2. Where the judgment is final, and part d it raiuut fct v^^^^H 
by execution, as prescribed in the last sectioo ; in wIniA ok '^^^^^H 

334 ^^H 



DOCKETING A JUDGMENT. 

»pls, wliicb cannot be bo enforced, may be enforced as prescribed 

Wliere the judgment ia interlocutor}', and requires a party to do, 
Tcfraiu from doing, an act; except in a case specified in the nest 
i vision. 
Where ihe judgment requires the payment of money into court, 

nn tifficer of the court. ; except wiiere the money is due upon i£ 
act, express or implied, or as daniagea for non-perfotmance of a 
ttpt. In a case specified in tbia subdivision, if the judgment ia 

ll may be enforced, as prescribed in this section, either simuita 
Ay vrith, or before or after the issuing of an execution thereupon, 
e court directs. 

,243. Except where special provision is otherwie* made by law, 
property, adjudged to be sold, must be sold in the county where 
litu&ted, by the sheriff of the county, or by a referee, appointed 
ke court for that purpose, who must execute a conveyance to the 
laaer. The conveyance ia efi'ectual, to pass the right title, or 
eet of a party,* adjudged to be sold ; but nothing contained in this 
m dial! be deemed to repeal or modify the provisions of any law 
»Uy regulating the sale of real property under a judgment or a 
se of any court, in any particular county of the State. 
.343. Where a referee is appointed by the court, to sell real prop- 

the court may provide for his giving such security, as the court 
IS just, for the proper application of the money received upon the 

or for the payment thereof by the purchaser, directly to tlie per- 
ir persons entitled thereto, or their attorneys. 
1244. A conveyance of property, seld by virtue of an execution or 
pnrsuant t« a judgment, must distinctly state, in the granting 
« thereof, whose right, title or interest was sold, and is conveyed, 
Dut naming, in that clause, any of the other parties to the action ; 
i^ise, the purchaser ia not bound to accept the conveyance, and 
ifitcer executing it is liable for the damages, which the purchaser 
l^bf the omission, whether he accepts or refuses to accept it. 
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ARTICLE THIRD. 



( 1345. Certain clerks to keep liockel-books. 
1346- lii. i to docket judgmenta. 

1X47. FtlioK transcripia, and docketing judgments ttiereoo. 
19*8. PoMlty for clerk's oeglact. 
1349. Dookets to be public. 



§81245-1248. 



DOCKETING A JUDGMENT. 

1260. Judgment not lo b« a lien until docketed. 

1251. Real propexly boiiiid fur l«n years by u judgment tliua dodultd. 

12C2. Real (iroiiarty may be levied upon aher lea yesra. 

1263. Land held under r.nDtract not bound by Jodgnent. 

13&4. Preference of mortgages for purchaae money. 

136B. Certain time not to be included in the ten yeai«. 

12G#. Court may order lien of judgment to be 8UEi>end«d npou ai4>eaL 

13QT. From what time oider Buapends the lien. 

1358. How lien BUBpended in any other county. 

1359. When and how Uen reatored. 

1360. Docket of judgment, how cancelled. 

1361. Satisfaction -piece to be given on payment of Judgment. 
12t(3. Assignor must acknowledge assignment. 

1293. Aasignee who is a receiver, etc., may tile notice, 

1364. Entry in docket, upon return of esecution Batiofied. 

1265. Id.; where execution returned onaatiBfied. 

1368, Sheriff to give copy of BaUefiedeieeution; clerk toenteri 

1S67. Docket ; when to be dischargeil and canculted. 

1268. Diechai'ge of a judgment against a bankrupt. 

1389. Power of courta rcBpecUng docket. 

1270. Clerk to file and note assignment of judgment, 

1371. Judgments of United fitatea courts may be docketed. 

1273, To what Judgments and execultonB this urtide apptjea, 

§ 1245, Each county clerk, each clerk of a Biiperior city coorl, uiW 
the clerk of the marine court of the city of New-York, nmet keepoul 
or more books, ruled in columns, convenient for making the w " ' 
prescribed in the next section ; in which he must docket, in ita n 
order and according to its priority, each judgment, which be is r«c 
by this article to docket. The expense of procuring a new h 
necessary, is a county charge. 

§ 1246. Each clerk, specified in the last section, must, whi 
1. a judgment-roll, upon a judgment, rendered in a court of wld 

clerk, docket the judgment, by entering, in the proper doekc 

the following particnlars, under tbe initial letter of the surname of IS 
judgment debtor, in its alphabetical order : 

1. The name, at length, of the judgment debtor; and also hiin 
deuce, title, and trade or profession, if any of them are stat«d in ik 
judgment. 

2. Tlie name of the par'y, in whose favor the judgment was ^ 

3. The sum, recovered or directed to be paid, in Hgures. 

4. The day, hour, and minute, when the judgmetit.-roll wai 

5. The day, hour, and minute, when the jiidgmetit was dfl 
his office. r 

6. The court in which the judgment was rendered, and if fl 
dered in the supreme court, the county where the jiidgiofinfc-id 

7. The name of the attorney for the party recovenog tbefl 
If there are two or more judgment debtors, those entr' 

repeated, under the initial letter of the surname of each/ 
S 1247. A clerk, with whom a judgment-roll is filed. ii[*on 

docketed as prescribed in the last section, must furnixh, to any |a 
;. applying therefor, and pajrjng the fees allow. 

transcripts of the docket of the judgment, !\r. 

A county clerk, to whom such a transcript 

payment of his fees therefor, immediately hi ' 

ment, as prescribed in the last section, in tin. . 

kept in his ofhce. 
'^ g 1248. A clerk who omits, as eoou as pmctjcablc, ki tluckol 

ment required to be docketed, or to fanuan a tranicrijit iiT 
2iW 
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docketed in his office, aa prescribed in the last two sections, forfeits, 
li» the person aggrieved, two hundred and fifty dollare, in addition to 
the damuges sust^ued by reason of the omisaioti. 

§ 1249. A docket-booli, kept by a. clerk, must be kept open, during Dooka 
tlie bnsiness hours fixed by law, for search and examination by any '" ™ 
JieT«tm. 

I § 135H. A judgment, required to be docketed, as prescribed in this Jodg. 
.articie, neither affects real property or chattels real, nor la entitled tp [jjj, ^ 
{n preference, untii the judgment-roll ia tiled, and the judgment 'i' 
dwketed. 

I § 1251. Except as otherwise specially prescribed by law, a judgment, R 
nereuiter rendered, which is docketed iu a county clerk's office, as pre- f!,l\ 
Kribed in this article, binds, and is a charge upon, for ten years after i"^' 
llittg the judgment-roll, and no longer, the real property and chattels ih'ufdl 
nal in that county, which the judgment debtor has, at the time of so "'"^ 
Bocketiug it, or which he acquires at any time afterwards, and within 
the t«i) years. 

g 1252. When ten years after filing the judgment-roll have expired, " -^ 
nal property or a chattel real, which the judgment debtor, or real pro- loIotM 
Mrty which a person, deriving his right or title thereto, as the heir or "J^Se'^ 
leriaee of the judgment debtor, then has. in any county, may be levied 
nxm, by virtue of an execution against property, issued to the sheriff 
If that county, upon a jiidgment hereafter rendered, by filing, with the 
Berk of that county, a notice, anbacritied by the sheriff, describing the 
fad^ment, the execution, and the property levied upon; and, if the 
EllereBt levied upon is that of an heir or devisee, specifying that fact, 
Eud the name of tlie heir or devisee. The notice must be recorded and 
pdezed fay the clerk, as a notice of the pendency of an action. For 
amt purpose, the judgment debtor, or his heir or devisee, named in the 
lotue, is regarded as aparty to au action. The judgment binds, and 
becomes a charge upon, the right and title thus levied upon, of the 
ndgment debtor, or of his heir or devisee, as the case may be, only 
Irom the Ume of recording and indexing the notice, and until the exe- 
ntioD is set aside, or returned. 
f ^ 1253. The interest of a person, holding a contract for the purchase i-»jd i«- 
■r real property, is not bound by the docketing of a judgment ; and Siet'iS 
nnnot be levied upon or sold, by virtue of an execution issued upon a JlU^S 
[udginent. 

[ g 1254. Where real property ia sold and conveyed, and, at the same Pr«i«m 
time, a mortgage thereupon is given by the purchaser, to secure the Ji^?^ 
Hjrment of *he whole or a part of the purchase-money, the lien of the pnre>i«i 
port^age, upon that real property, is superior to the lien of a previous ""*"'■ ' 
judgmeiit against the purchaser. 

I S 1255. Tile time, during which a judgment creditor is stayed, by an rerwml 
bjunction or other order, or by the operation of an appeal, or by express !Ji"nS3 
bparirion of law, from enfort^ing a judgment, is not a part of the ten '" ' ' 
nan, to which the lien of a judgment is limited by this article. But '"' 
oSm iw«Uuii does not extend the time of the lien, as against a purchaser, 
pcditor, or mortgagee in good faith. 

[ g 1256. Where an appeal from a judgment has been perfected, and *^"j'"ij 
kit undertaking has l>een given, eunicient to entitle the appellant to a P" " 
■tfly of the execution of the judgment, without an order for that piir- J 

moae, the court in which the judgment was recovered, may, in its dis- 1, , 

Kretiott and upon such terms as justice requires, make an order, upon '*"'■ 
■||in_k> tlie attorney for the respondent, and to the sureties in the 
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uodertaking, exeoiptiiig ftvm the liea of the judgment, a^ OjfainA 
judgment creditors, and purchaserti and mortgagees in good faitli, thf 
real property or chattels real, upon which the judgnieut is a lien, or u 
portion thereof, specifically deecribed in the order. If all the profwirty, 
subject to the lien, is so exempted, 'the order uinat direct Uie clwk, in 
whose office the judgment-roll is filed, to make an enUy, on the ducket 
of the judgment, in each place where it appears in the dockot-btuk, 
substantially as follows : " Lien suspended upon appeal. See order 
entered " ; adding the proper date. If a portion only is exempted, the 
order must direct the clerk to make, in like manner, an entrj', sulntau- 
tially as follows: " Lien partially suspended npon appeal. See order 
entered "; adding the proper date. Ttie clerk must, when he files Uie 
motion papers, and enters the order, make the entry or entries iu tie 
docket-book, as required by the order. . 

" §1267. Where an order is made, as prescribed in the l;i-' 
the supreme court or by a comity court, it operates as n ■ 
the lien upon property situated in the county, where the ,: 
is filed, from the time when the order is entered, and thf ; 
made in the docket-book. If the property exempted is 
another county, or if the order was made by a court, otJier than ll« 
supreme court or a county court, the order operates as a suapeudoo, 
from the time, when the proper entry is made iu the docket-book, ' ' 
by the clerk of that county, aa prescribed in the next section. 

J § 1258. The clerk, with whom the order is entered, must, upon 
ment of hie fees therefor, furnish to the party who obtained Ihe e 
one or more transcripts, attested by hie signature, of the docket aT' 
judgment, including the entry made upon the docket. A county cletk, 
in wioee office the judgment is docketed, must, npon payment of hi* 
fees therefor, immediately file such a transcript ; and make an ent^ 
upon the docket of the judgment, in each place where it appears in bts 
docket-book, substantially as follows: " Lien suspended , or, "Lien 
partially suspended", according to the entry upon the original docket, 
and also, " See transcript tiled ' ; adding the proper dat«. 

I g 1259. At any time after & judgment, which has ceased to be a lien, 
as prescribed in the last ttiree sections, is affirmed, or the ajipMl 
therefrom is dismissed, the lien thereof may he restore*!, aa follows: 

1. The clerk, in whose office the judgment of affirmance, or the 
dismisBing the appeal, is entered, must, upon the request of the 
ment cremtor, docket the judgment anew, as it was orimnftUy doe' 
hut iu the order of priority of the new docket; ana he mast 
upon the new docket, the words, " Lien restored by redockefj 
the dat« of redooketing. 

2. A transcript of the new docket must be furnished to a cooatf 
clerk, in whose office an entry of the suspension of the lien has hem 
made, as prescribed in the last two sections ; and thercu] . 
ment must be docketed by him anew, in the order of tii 
the new docket. The clerk who soredockets the judgniei! 
an entry upon the new docket, substantially aa follows : ' I 
by redocket. See transcript tiled " ; adding the date of v 
his county. 

The lien of the judgment is thereupon restored, f«r :■ 
period thereof, as if ttie order had not been made ; but " ; : 
imly, as nguinjit judgment creditors, purchasers, and mort^jiu 
giHid faiih, as if the judgment had then been first dM'4L0t«d. 

g 12tK). The diickot of n judgment mast be cancelled iind d" 
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by the clerk, in whose office the judgmeiit-roU is filed, upon filing with |,^„ ^ 
him a aattsfaction-piece, deacribing the judgment, and executed as cuuod, 
■ foUowa : 

1. Except 08 otherwise prescribed in the next subdivision, the aatis- 
fBction-piece must be executed by the party, in whose favor the jude;- 
ramit yna rendered, or his executor or administrator ; or, if it is mads 
within two years after the filing of the judgment-roll, by the attorney 
of reconl of the party. But wnere the authority of the attorney has 
been revoked, a satisfaction by him is not conclusive, against the 
peiHon entitled to enforce the judgment, in respect to a person, who 
had actual notice of the revocation, before a payment on the judgment 
was made, or a purchase of property bonnd thereby was effected. 

2. If an assignment of the judgment, executed by the party in 
whose favor it was rendered, or his executor or administrator, has been 
filed in the clerk's office, the satisfaction-piece must be executed by the 
person, who appears, from the assignment, or from the last of the sub- 
sequent assignments, if any, so filed, showing a continuous chain of 
title, to be the owner of the judgment ; or by his executor or adminis- 
trator. 

3. If the satisfaction -piece is executed by an attorney in fact, in 
bebalf of a person authorized to execute it, other than the attorney 
«f record, an instrument, containing a power to acknowledge the satis- 
faction, must be filed with the satisfaction -piece, unlesB it has been 
recorded, iu the proper hook for recording deeds, in that or another 
coanty ; in which case, the satisfaction-piece must refer to the record, 
aod the clerk may, for his own indemnity, require evidence of a record 
remaining in another ofiice. 

The execution of each satisfaction -piece or power of attorney must 
be acknowledged, before the clerk, or his deputy, and cerUfied by him 
thereupon ; or it must be acknowledged or proved, and certified, in 
like manner as a deed to be recorded in the county where it is filed. 

§ 1261. The person, entitled to enforce a judgment, must execute, and g 
acknowledge- wfore the proper officer, a satisfaction-piece thereof, at u 
tbe request of the judgment debtor, or of a person interested in prop- JJI 
erty bound by the judgment, upon presentation of a satisfaction-piece, Ji 
ana payment of the sum due upon the judgment, and the fees allowed 
by law for taking tbe acknowledgment of a deed. 

g 1263. A person, who has heretofore executed, or hereafter executes, j 
a written acisignment of a judgment, owned by him, without acknowl- [ _^^_ 
edging the executed^ thereof, before an officer authorized to take the v«TnU j 
acknowledgment of a deed, must so acknowledge it, at the request of °' ■ 
kU assignee, or of a subsequent assignee thereof, or of the judgment 
debtor, npon presentation of the assignment, and payment of the offi- 
cer's fees. 

g 1263. A resident of the State, or a person having an office within a 
the Htate, for the regular transaction of business, in pers<ni, who JJi^iV^ 
becomes the owner of a judgment, by virtue of a general assignment «■"■■ '~ 
tor the benefit of creditors, or of an appointment as a receiver, or 
trostee or assignee of an insolvent debtor or bankrupt, may file with 
the clerk, in whose office the judgment-roll is filed, a notice of tbe 
asei^ment, or of his appointment, and of his ownership of the judg- 
ment. The notice must be subscribed by him, adding to his signature 
bis place of retddence, and also, if he resides without the State, his 
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office address. A notice bo iiled has the same force and effect, for tbe 
purposes of this article, aa if it vraa an asaignnietit of the judgment. 

§ 12(J4. Wbere au execution is returned, wholly or partly NiUsfiod^ 
ttie clerk must make an entry of the itaUsfactiou, or partial eatjsfac- 
tion. in the docket of the judjfriient, upon which it was iesued. There- 
upon tho judgment is deemed satjt£ed, to the estent of the amoimt 
returned aa coTleeted, unlesB the return is vacated by the court. 

§ 12t>5. Where an execution is returned wholly tinentislied, the cleti 
must immediately make, in the docket of the judgment, upon which It 
was issued, an entry of the fact, stating the time when the executiou 
was returned. 

§ 1266. A sheriff, upon being paid tho full amount due upon an eie- 
cution in his hands, must immediately indorse thereupon a retuni of 
Batisfaction thereof. He must also deliver, to the person making the 
payment., npou the latter'e request, and payment of the fees allowed 
by law therefor, a certified copy of the executiou, and of the return of 
satisfactionlhereupon; which may be filed with the clerk of the Hune 
county, who must thereupon cancel and discharge the docket of Uic 
judgment, as if the judgment-roll was filed in his office, and the execu- 
tion was returned to him, as satisfied. But this section does not enni- 
erate the sheriff, from his 3nty ta return the execution, to the clert 
with whom the judgment-roll is filed. 

II § 1267. The clerK of a county, with whom a judgment has betn 

«i docketed, must cancel and discharge the docket thereof, upon the 

* fllinp, with him, of a certificate of the clerk, with whom the jmigmeat- 
roll IS tiled, showing that the judgment has been reversed, vacated, at 
satislied of record ; or the certificate of the clerk of the county, with 
whom a copy of an execution, and of a return of satisfaction thereupon, 
hiive been filed, as prescribed in the last section, ahowing^ that they 
have been so filed, and the docket cancelled and discharged accordingly. 

" § 12(58. At any time after two yeara hare elapsed, since n bankni[4 
was discharged from his debts, pursuant to the acljs of Congress relating 

. to bankrupt^cy, ho may apply, upon proof of his discharge, tfl the ooon 
in which a judgment was rendered against htm, for an order, directing 
the judgment to be cancelled and discharged of record. If it appeu* 
tha^ he has been discharged from the payment of that judgment, u 
order must be made accordingly ; and thereupon the clerk mast canetl 
and discharge the docket thereof, as if the proper satisfacUon-piec* of 
the judgment was filed. Notice of the application, accompanied ""'"^ 
copies of the papers upon which it is made, must be given to the 
ment cn^ditwr, unless his written consent to the granting of the ord«ti^ 
with satiafactory proof of the execution thereof, and. if ho is iiotli*' 
party in whose favor the judgment wds rendered, that ho i« the owwr 
thereof, is presented to the court, upon the application. 

S I2(tft. A court of record has the same power and jmi 
CiTiilng IhH docket of its judgments, kept by a county 
has ronreming the docket, kept by its own clerk. H i 
such a docket be amended; or that its judgment, t)i>' 
docketi'd nunc pro tunc. 

1^ g 1270. I'lM-n thi! iin'sonlation. to the cleik ■ 1 

BrSirignnient of a Jiidgmnnt, entered in hin olfi 

■ Entitled lo jmli.ifv tho judgment, as pr*-'.'"-ii"' 
twrthundn'd nni\.-<ixtyor tlilBact.aul 
in that im-tion. \\iTh n'^pecl to a sal. 
of tbo fees, allovcfd by law, for filii.i- 
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JUDGMENT BY CONFESSION. 

toent thereupon, the clerk must forthwith file the aesigBment in ""'' "' 
Bee, and make, upon the docket of the judgment, an entry of the 
d of the day of filing : or, if he keeps a separate book for the 
r asBigiiments of judgments, an entry, referring to the page of 
Mk, where the filing of the assignment is noted. 

171. A transcript of a judgment, rendered, within the State, by jndsmenii 
t of the United States, duly certified by the clerk of that court, gj^^g""'' 
I filed with a county clerk; who mu at docket it, aa if it had coiifWn»»y 
i by the supreme court of the State. eted" 

!72. This article applies only to a judgment, wholly or partly for to whut 
D of money, or directing the payment of a sum of money ; and to iH^^j"^, 
a execution issued upon such a judgment. cinas thii 
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Judgments taken without proeeti. 



ARTICLE FIRST. 
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Married n 



1373. Judgroent may be poufesaed. 

1274. Stalement ; form thereof. 

1375. StaMment to be tileil, and judgment eDlered. 

1276. Jud^^ent-i-oll ; docketing and enforcinj; the judgment. 

1377, Enecntion, where the judginent is not all due. 

1373. Coureaeioa by one of eeveral joint debtors. 

§ 1273. A judgment by confession may be entered, without action, j 
■other for money due or to become due, or to secure a person against ^ 
maUiigent liability in behalf of the defendant, or both, as prescribed u 
3n this article. A married woman may confess such a judgment, if the " 
^bt was contracted for the benefit of her separate estate, or in the '' 
fconne of any trade or other biisitieas carried on by heron hersole and sepa- 
nto account. 

g 1274. A written statement must be made, and signed by the defend- si 
' to the following effect : o° 

It must state the sum, for which judgment may be entered, and 
ime the entry of judgment therefor. 

■it the judgment to be confessed is for money due or to become 
It must state concisely the facts, out of which the debt arose ; and 
show, that the sum confessed therefor is justly due, or to become 

»lf the judgment to be confessed is for the purpose of securing the 
piff, against a contingent liability, it must state concisely the facts, 
ptuting the liability ; and must show, that the sum confessed 
' ' r does not exceed the amount of the liability, 
e statement must be verified by the oath of the defendant, to the 
^ that the matters of fact therein set forth are true. 
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SUBMITTING A CONTROVERSY. 
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§ 1375. At any time within three years after the Btateineiit ie verifirf. 
t may be filed with a county clerk, or with the clerk of a euperior dtj 
court, or, where the sum, for which judgment is confessea, does not 
exceed two tliousand dollars, exclusive of interest from the time tf 
making the statement, with the clerk of the marine court- of the dt; 
of New- York. Thereupon the clerk must enter, in like manner ut 
judgment is entered in an action, a judgment for the sum, confeaeed, 
with costs, which he must tax, to the amoimt of fifteen doIl^s, l>e»i^ 
disbursements taxable in an action. If the statement is filed vtltli 
county clerk, the judgment must be entered in the supreme court; ifil 
is filed with the clerk of another court, specified in this section, tto 
judgment must be entered in the court of which he is clerk. But i 
judgment shall not be entered upon such a statement, after the defend- 
ant's death. 
■ § 1276. The clerk, immediately after entering the judgment, mujt 
S!ng''*nd attach together and file the statement, as verified, and a certified copy 
'm'^^- "' ^^^ judgment, which constitute the judgment-roll. The judgment 
~' may be dot^keted, and enforced against property, in the same manner, 

and with the same effect, as a judgment in an action, rendered in 
same court ; and each provision of law, relating to a judgment in n 
action, and the proceedings subsequent thereto, apply to a judgmeBl 
thus l^ken. 
I' g 1277. Where the debt, for which the judgment is rendered, is 
all due, execution may be issued, upon the judgment, for the collecfa'an 
of the sum which has become due. The execution must be tnthefom 
prescribed by law, for an execution upon a judgment for the full amouiil 
recovered; but the person, whose name is subscribed to it, must in- 
dorse thereupon a direction to the sheriff, to collect only the sum diHi 
stating the amount thereof, with interest thereon, and the costs of flu 
judgment. Notwithstanding the issuing and collection of such an ex- 
ecution, the judgment shall remain, as security for the sum or sums " 
become due, after the execution is issued. When a further sum t 
comes due, an execution may, in like manner, be issued for the collec- 
tion thereof ; and suceeesive executions may be issued, as further bibb" 
become due. 
1 § 1278. One or more joint debtors may confess a judgment for a jUi 
debt, due or to become due. Where all the joint debtors do not mat 
in the confession, the judgment must be entered and enforced against 
those only who confessed it; and it is not a bar to an action agaiuatall 
the joint debtors, upon the same demand. 



ARTICLE SECOND. 

Sdbmthbidk of a Contbovergt, (tpok Fa(tte Amurm). 

BaoTiofl 1379. Controverey, how Bubmitted without procesB. 

1280. Papers to be filed ; controvRrsy thereupon becomes m ittifl 

1281. Subse<iuent proceedings regulated, 

'^w°S?™' . §1279. The parties to a question in difference, which might be the 
HiWltted subject of an action, being of full age, may agree Upon a case, con- 
""' taining a statement of the facts, upon which the controversy depends; 
and may present a written submission thereof to a court of reiorii 
which would have jurisdiction of an action, brought for the same caiiS 
242 



■n VACATING A JUDGMENT. 

case must be accompanied with the afiiiiavit of one of the parties, 
e efTect, that the controversy is real ; and that the stibmisBion is 
e ill good faith, for the purpose of determiuing the rights of the 
i«8. The submiBsion must be acknowledged or provea, and cet- 
I, in like manner an a deed, to be recorded in the county where 
filed. 

1280. The case, enbmission, and affidavit, must be filed in the office Papei*!* 
6 clerk of the court, to which the submission is made. If the sub- ^^a" 
iaa is made to the supreme court, they must be filed in the office ey vn 
10 county clerk, if any, specified in the submission ; if no county "Jme 
: is BO specified, they may be tiled in the office of any county clerk, ■'*^'' 
filing is a presentation of the submission ; and thenceforth the 
wveisy becomes an action ; and each provision of law, relating to 
>ceeding in an action, applies to the subsequent proceedings therein, 
pt as otherwise prescribed in the uest section. 

1281.. An order of arrest, an injunction, or a warrant of attachment, aab^aqw 
ot be granted in such an actiou : the costs thereof are always in Elm reg 
liscretion of the court, but coats cannot be taxed, for any proceed- '"«'- 
before notice of trial: the action must be tried by the court, 
I the case atone : and the case, submission, affidavit, and a certified 
of the judgment, and of any order or paper, necessarily affecting 
[odgiiient, constitute the judgment-roll. If the action is in the 
Bme court, a superior city court, or the marine court of the city of 
-York, it must be tried, and judgment rendered, at the general 
. If the statement of facts, contained in the case, is not sufficient 
mble the court to render judgment, an order must bo made dis- 
ing the submission, without costs to either party ; unless the court 
lits the parties, or, in a proper case, theit representatives, to file an 

J statement, which it may do, in its discretion, without preju- 

B original statement. 




ailde a Judgment, /or irregularity or error (n /not 



13S3. Motion to set aidd« judgment for error in fact; when it may be 

inftde by party. 
laai. Id.; afler a party's (leath. 
1286. Id,; by a person not « party. 
138A. Id.; when several pai'liee are entitled to move. 
1397. To whom notice of the motion must be given. 
1388. III.; when real pi-opei'ty recovered by the judg;meDt has been con- 

1889. How notice given ander this title. 

1390. Within what lime motion to be made. 

1391. Kiceptions in caseB of diaability. 
1993. Rn»tilution ; when dii'ectcd. 

1S82. A motion to set aside a final judgment, for irregularity, shall mooo,, ^^ 
M beard, after the expiration of one year siuce the filing of the *et Mide 
pa^TOll ; unless notice thereof is given for a day within the year, ISrfroffB. 

243 J 
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ani] either the bearing is a4J<>u'^^'I> ^7 o"^ <^ more ordeis, ddE: 

the expiration of the j^ear; or the term, for which it is thus uot{ 

not held. In the latter event, the motion may be re-noticed Ei 

heard at, the next term at which it ran be made, held not less U 

days after the day, when the lirst term was appointed to be beh 

o l^ § 12S3. A motion to set aside a final judgment, rendered id i 

x of record, for error in fact, not arising upon the trial, may be m: 

len ^''^ party against whom it is rendered ; or, if an execution has m 

issued thereon, and the judgment has not been wholly or parti] 

lied or enforced, by the party in whose favor it is rendered. 

§ 1284. A like motion may be made, after the death of a 
entitled to make it, as prescribed in the last section, by the fol 
persona : 

1. Where the judgment awards a sum of money, or a chntt*!, 
interest in real property, which is declared by law to be oeM 
motion may be made by hia executor or administrator. 

2. Where the judgment awards real property, or the pom 
thereof, or where the title to or an estate or inteteet in real prop 
determined or affected thereby, the motion may be made oy u 
of the decedent, to whom the real property descended, or migll 
descended, or by the person to whom lie devised It. 

3. Wliere the judgment is rendered against or in favor of I 
more persons, the motion may be made, jointly, by the survivo 
the person who would have been entitled to make it, if the ju4 
had been rendered in favor of or against the decedent only. 

§ 1285. A motion may be made, either before or after the da 

SSVpiriy. the defendant, by a person, who is not a party, to set aside, tot 

in fact, not arising upon tJie trial, a judgment, rendered in an 

against a tenant for life, or for years, awarding real property, 

posseasioti of real property, in which the person making the moti< 

an estate, or interest, iu reversion or remainder. 

, III,; when § 1286. Where two or more persons are entitled to move t« sel 

' i>MtiiMBr« a judgment, as prescribed in the last three sections, one or m 

BoiiOoiiio then, njay move separately; but, in that case, notice of the i 

must be given to those who do not join therein, in like mannei 

tliey were adverse paxties. 

To wWom g 1287. Notice of a motion to set aside a final judgment, for e 

tiia moUon fact, iiot arising upon the trial, must be given to the adverse par 

S™ '"' "' '^^^^ °^ ^'"' death, to each person who might have moved, as R 

the moving party, to set aside the judgment for the same cause, i 

scribed in this title. Where the motion is made by the party A 

whom the judgment is rendered, or by his heir, devisee, execs 

administrator, service of the notice, upon the attorney of recmd i 

party, in whose favor the judgment ia rendered, has th« lik« eff 

if it was served upon the party. 

luu § 1288. Where the judgment awards real property, or Ibe pose 

I inr'twinr- thereof, or where the title to, or an estate or interest in, real pt 

I *wi iiyUiB Ib determined or atfected thereby, and the real properly, or est 

I im'^n interest therein, has been conveyed, by the adverse par^, man 

I <»""«J''^- eight days before the hearing of the motion, notice of^ the mutit'l 

also be given to each actual occupant of the property, clainli^r ' 

the co.ivi^viLiir,'. 

Itaw doUm S 1 '_'-''' ' - ' ' 
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due diligence, be found within the State, in any manner which 
court, or a judge thereof, directs in an order to show cause, or 
h the court directs in a subsequent order. 

L290. A motion to set aside a final judgment, for error in fact, not ^^JJ^J^ 
ng upon the trial, shall not be heard, except as specified in the next motion to^ 
on, adfter the expiration of two years since the filing of the judg- ^ ™**®* 
t-roU, unless notice thereof is given, for a day within the two years ; 
either the hearing is adjourned, by one or more orders, until after 
expiration of the two years; or the term, for which it is thus 
;ed, is not held. In the latter event, the motion may be re-noticed 
Etnd heard at, the next term at which it can be made, held not less 

ten days after the day, when the first term was appointed to be 

• 

1291. If the person, against whom the judgment is rendered, is, at ^***P**^ 
Ame of filing the judgment-roll, either diuffiSty. 

Within the age of twenty-one years; or • 

Insane; or 

Imprisoned on a criminal charge, or in execution, upon conviction 
criminal offence, for a term less than for life; 
le time of such a disability is not a part of the time, limited by the 
section ; except that the time, within which the motion may be 
d, cannot be extended more than five years by such a disability, 
in any case, more than one year after the disability ceases. 

1292. Where a judgment is set aside for any cause, upon motion, 'Retttta- 
x>urt may direct and enforce restitution, in like manner, with like ^mmT^ 
t, and subject to the same conditions, as where a judgment is 

rsed Upon appeal. 
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CHAPTER XII. 

APPEALS. 
TITLE I. — General provisions, relating to the appeals providsd 

FOR IN this chapter. 

TITLE II. — Appeal to the court op appeals. 

TITLE III. — ^Appeal to the supreme court from an inferior court. 

TITLE IV. — Appeal to the general term of the supreme court, or 

OF A superior city COURT. 

TITLE V. — Appeal prom a final determination in a special pro- 
ceeding. 

TITLE I. 

General provisions, relaUng to the appeals provided for in this chaigUn, 

Sbctioit 1293. Writs of error abolished. 

1294. When party may appeal. 

1295. Parties to appeal ; how designated. IHtle of cause. 

1296. When a peraon entitled to become a party may appeaL 

1297. Appeal when adverse party has died. 

1298. Proceedings, when party dies pending appeal. 

1299. Order of substitution. 

1300. Appeal, how taken. 

1301. When notice of appeal to specify interlocutory jadgment, etc 

1302. Proceedings, if attovney or party not found. 
• 1308. Defects in proceedings may be supplied. 

1304. Onier appealed fi*om must be entered. . Proceedings to compdantiy. 

1305. Security may be waived. 

1306. Deposit, in lieu of undertaking. 

1307. Undertaking must be filed. 

1308. New undertaking to be given, when sureties are insolvent, etc. 

1309. Action upon undertaking, when not to be brought. 

1310. When appeal stays proceedings ; effect thereof. 

1311. Levy upon pei'sonal property, when superseded by appeal. 

1312. Court may limit amount of security in certain cases. 

1313. No secui'ity necessary, on appeal by the i)eoplet etc 

1314. Id., on ap}>eal by municipal corporation. 

1315. Papei-^ to l>e transmitted to appellate court. 

1316. Interlocutory judgment, or intermediate order, maybe reviewed. 

1317. Judgment or order on appeal. 

1318. When no ap^ieal lies from judgment of reversal. 

1319. Moile of enforcing affirmed or modified judgment. 

1320. Id.; as to order. 

1321. M(Hle of cancelling docket of reversed or modified judgment. 

13^. Li. ; when reversal, etc., was by court of appeals. 

1323. Restitution ; when awarded. 
Writs of 

SSed.^ ' § 1293. The writ of error in a civil action or special proceeding 

Whenitar- been abolished. 

mSu' ^^ § 1204. A party aggrieved may appeal^ in a case pnacribod 
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<liApter, except where the judgment or order, of which he comptaine, 
wu rendered iit made upon his default. 

. § 1395. The party or perflow appealing ia deaigiiated as the appel- •'•"'**, *• 
lint, and the adverse party as the respondent. After an appeal is h!!w 4e^ 
taken to another court, the name of the appellate court must be eubsti- "yg"**^ m 
' uited, for that of the court below, in the title of the action or special cmom. ^H 
proceediiig, and in any case, the name of the county, if it is mentioned, ^M 

may be omitted ; otherwise the title shall not be changed, in conee- ^H 

4|ueace of the appeal. ^^t 

S 131)6. A person aggrieved, who is not a party, but is entitled by WbMr^^| 
Ittw to be substituted, in place of a party ; or who has acquired, since ^i^S^^H 
tlio making of the order, or the rendering of the judgment appealed ^^^^^| 
from, an interest, which would have entitled him to be so substituted, appMC^H 
if it had been previously acquired, may also appeal, as prescribed in ^H 

this chapter, for an appeal by a party. But the appeal cannot be ^H 

lieard, until he baa beeti substituted in place of the party ; and if be ^H 

vareaAonably neglects to procure an order of substitution, the appeal ^H 

ntar be dismissed, npon motion of the respondent. ^^ 

g 1297. Where the adverse party has died, since the making of the Agp yl^J 
<irder, or the rendering of the judgment appealed from, or where the 7enajS^t 
jndgment appealed from was rendered, after his deiith, in a case pre- bwdied. 
scribed by law, an appeal may be taken, as if he was living ; but it 
'Cannot be heard, until the heir, devisee, executor, or administrator, as 
the case requires, has been substituted as the respondent. In such a ^H 

voae, au undertaking required to perfect the appeal, or to stay the exe- ^H 

<!ution of the judgment or order appealed from, must recite the fact of ^H 

the adverse party's death ; and the undertaking enures, after eubsti- ^| 

tution, to the benefit of the person substituted. 

§ 1298, Where either party to an appeal dies, before the appeal is f™"^' 
lieard, or has heretofore died and the appeal has not l>een heard, if an ^^ ou^ 
^er, substituting another person iu his place, is not made, within pJJ^ ^ 
tiiree months after his death, or where be has heretofore died within ^M 

three months after this section takes effect, the court, in which the ^M 

Apiwal is pending, may, in its discretion, make an order, requiring all ^H 

'parsons interested in the decedent's estate, to show cause before it, ^H 

wby (he judgment or order appealed from should not be reversed or ^| 

Affirmed, or the appeal dismissed, as the case requires. The order ^H 

must specify a day, when cause is to be shown, which must be not leas ^H 

Aan six mouths after making the order ; and it must designate the ^H 

mode of giving notice to the persons interested. Upon the return day ^H 

of the oi^er, or at a subsequent day, appointed by the court, if the ^| 

Srvper peraoTi has not been substituted, the court, upon proof, by affi- ^H 
nvit, that notice has been given, as required by the order, may ^H 
reverse or affirm the judgment or order appealed from, or dismiss the ^H 
Hpiieal, or make such further order In the premises, as justice requires. J^| 
S 1299. Where the appeal is from one court to another, an apptica- o^gJ^I 
tinn for au order of substitution, as prescril>ed by the last three sections, uoa^^l 
must be made to the appellate court. Where personal service of notice ^^ 
tit application for an order has been made, within the State, upon the ^H 
pniper representative of the decedent, an order of substitution may be ^H 
made, upon the application of the surviving party. t^M 
^ I.SOO. An appeal must be taken, by serving, upon the attorney for Apptd^H 
th« adverse party, as prescribed in article third of title sixth of chapter ''°*'^^| 
eighth of Ibis act, and npon the clerk, with whom the judgment or 
Ofiler appealed from is entered, by Uling it in his office, a written 
tiotico, to the effect, that the appellant appeals &om the judgment or 
Mggfcftpa * apfldflad part fbmeai. , 
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§ 1301. Wbere the appeal is from a final jiidgitieot, or from a find 
order in a special proceeding, and the apnellaat intends to bring np, 
for review thereupon, an interlocutory judgment, or an intermedial 
order, he most, in the notice of appeal, (Ustinctly specif; the inte^ 
locutory judgment, or intermediate order, to be reviewed. 

§ 1302. If the attorney for the adverse party is dead ; or if be hu 
been removed, and notice of the removal has been served upon the 
appellant's attorney, and another attorney has not been subatitntvd In 
hiB place ; or if, for any reason, service of a notice of appeal, upon flift 
proper attorney for the adverse party, cannot, with due diligence, be 
made within the State, the notice of appeal may be served npou ita 
respondent, in the niantier prescribed by law for serving it npoQ m 
attorney. If personal service upon the respondent cannot, with dw 
diligence, be bo made within the State, the notice of appeal may b« 
served upon him, and notice of the subsequent proceeoiugs may ht 
given to him, as directed by a judge of the court, in or to which III* 
appeal is taken. 

§ ISO'S. Where the appellant, seasonably and in good faith, serf» 
I the notice of appeal, either upon the clerk or upon the adverse partv, 
or his attorney, but omits, through mistake, inadvertence, or excusaliU 
neglect, to serve it upon the other, or to do any other act, tieceeeary to 
perfect the appeal, or to stay the execution of the judgment or order 
appealed from ; the court, in or to which the appeal ia taken, open 
proof, by affidavit, of the facts, may, in its discretion, permit the 
omission to be supplied, or an amendment to be made, upon mcb 
terms as justice reqiiires. 

§ 1304. An appeal cannot be taken from an order made by a jaigt^ 
out of court, until it is entered in the office of the proper clerk. When 
such an order has not been so entered, or the papers, upon which it 
' was founded, have not been filed in the same clerk's office, the jnil^* 
who made it, or, if he is absent, or unable or disqualified to act, » 
judge of the court, in or to which an appeal therefrom may l>e taken. 
must, upon the application of a party or other person, entitled to tahl 
such an appeal, make an order, requiring the omission to be duppli«<i, 
within a specified time after service of a copy of the order made I'J 
him. Upon proof, by affidavit, that a copy of the latt«r order Iw 
been served, and that the omission has not been supplied, the sanii 
judge may make, upon notice, an order revoking and annulling tbe 
origitial order. The provisions of the last section but one apply to the 
service of an order, or a notice, as prescribed in this section, 

§ 1305. An undertaking, which the appellant is required, by tfcia 
chapter, to give, or any other act which he is so required to do, foe th* 
security of the respondent, may be waived by the written coaeeai rf 
the respondent. 

§ 1306. Where the appellant is required, by this chapt«r. to piva u 
undertaking, he may, in lieu thereof, deposit with the clprk. wiih 
whom the judgment or order appealed from is entered, a nin «( 
money, equal to the amount, for which the nndertakiiikr if" ri'-iiir'i 
to be given. The deposit has the same effect, as filim. 
taking; and notice that it has been made, hivs the 
notice of the filing and service of a copy of the uml- 
court, wherein the appeal is pending, may direct the in 1 . .... ^- 
the money shall be kept and disposed of, during the pondoucy, oi »iuz 
the determination of tiie appeal. 

g 1307. Au undertaking, given as pi«acrib9d in tbto 
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b« fll«d with the clerk, with whom the judgment or order appealed 
from is entered. 

g 1308, The eoiirt, in which the appeal is pending, upon satisfactory 
proof, by affidavit, that since the execution of an undertaking, given 
as prescribed in this chapter, one or more of the sureties therein have 
berotne insolvent ; or that hia or their circuni»tances have become so pre- 
earioiis, the* there is reason to apprehend, that the undertaking is not 
sufficient for the security of the respondent ; may make an order, re- 
quiriui; the appellant to file a. new undertaking, and to serve a copy 
thereof, as required with respect to the original undertaking. If the 
appellant fails so to do, within twenty days after the service of a copy 
of the order, or such further time as the court allows, the appeal muet 
be dismissed, or the order or jndgment, from which the appeal is taken, 
must be executed, as if the original undertaking had not been given. 

§ 1809. An action shall not be maintained, upon an undertaking, 
girea upon an appeal, taken as prescribed in title third, fourth or tifui 
of this chapter, until ten days have expired, eince the service, upon 
the attorney for the appellant, of a written notice of the entry of a 
judgraetit or order, affirming the judgment or order appealed from, or 
aiflmissiiig the appeal. Where an appeal to the court of appeals, from 
that judgment or order, is perfected, atid security is given thereupon, 
to stay the execution of the judgment or order appealed from, an action 
eball not be maintained upon the undertaking, given upon the preced- 
ing appeal, until after the final determination of the appeal to the 
court of appeals. 

§ 1310. Where au appeal has been perfected, as prescribed in this 
cbapt«r, and the other acts, if any, required to be done, to stay the 
execution of the judgment or order appealed from, have been done, 
the appeal stays all proceedings to enforce the judgment or order 
ftppealed from ; except that the court or judge, from whose determina- 
tion the appeal is taken, may proceed in any matter, included in the 
action or special proceeding, and not affected by the jndgment or order 
appealed from, or not embraced within the appeal ; or may cause per- 
iuxable property to be sold, pursuant to the judgment or order appealed 
from. The proceeds of such a sale must be jiaid, to abide the result 
of the appeal, int« the court, from or in which the api^eal is taken ; or, 
if it was taken as prescribed in title fifth of this chapter, into the 
sapreme court. 

3 1311. Where an appeal, taken, from a final judgment, to the court 
of appeals, haa been perfected, and th^ security, required to stay the 
execution of the judgment, has been given; or where the security, 
^veu upon au appeal, taken from a final Judgment of the supreme coiut, 
a8aperiorcitycourt,acountycourt,orthemarinecourtof the city of New- 
York, is equal to that required to perfect an appeal to the court of ap- 
peals, and to stay the execution of the judgment ; the court, in which 
the judgment appealed from was rendered, may, in its discretion, and 
upon such terms as justice requires, make an order, upon notice to the 
reqraudent, and the sureties in the undertaking, discha^ug a levy 
Upon pergonal property, made by virtue of an execution, issued upion 
tbo judgment appealed from. But this section does not authorize the 
discharge of a levy, made by virtue of a warrant of attachment. 

g 1312. Where an appeal is taken, as prescribed in title second or 
fourth of this chapter, the court, in or from wlilch the appeal is taken ; 
or, where an appeal is token as prescribed in title third or lifth of this 
chapter, tbo court, to which the appeal ii« taken ; may, in its discretion. 
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make an order, upon notice to the respondent, dispensing 
iting the security, required to stay the execution of the jin 
order ajppealed from, as follows : 

1. Where the appellant is an executor, administrator, trtiistee, of 
other person acting in another's rigtit, the security may be dispwiwrf 
with or limited, ii' the disflretion of the court. 

2. The aggregate sum, in which one or more uudertakinga ore rt- 
qujred to ba pven, may be limited to not less than fifty thousand dul- 
lars, where it would otherwise exceed that sura. 

§ 1313. Upon an appeal, taken by the people of the Stat«, or byu 
State officer, or board of Stat« officers, the service of the notice of tip- 
peal perfect^ the appeal, and stays the execution of the judgment or 
order appealed from, without an undertaking, or other security. 

§ 1314. Upon an appeal, taken by a domestic municipal eoriioration, 
the service of the notice of appeal perfect.s the appeal, and stays the ew- 
cution of the judgment or oraer appealed from, without an undertaking, 
or other security ; except that, where an appeal is taken, as prescriW 
in title second, third or fourth of this chapter, the court,, in or from 
which the appeal is taken, may, in ite discretion, require sefurity talw 
given. In that case, the form, nature, and extent of the security, not 
exceeding that which is required in a like case, from a natural peram. 
and the time and manner in which it must bo given, must be pre- 
scribed by the order of the court ; and the mayor, comptroller, or coun- 
sel to the corporation, may execute, in behafr of the corporation, ao 
undertaking, so required to be given, 

§1315. where an appeal is taken from a final judgment, as pre- 
scribed in title second or third of this chapter, the appellant most, 
within twenty days after it ia perfected, caiise a certified copy of thu 
notice of appual, of the judgment-roll, and of a castt or notice of excep- 
tions, if any, filed after the entry of judgment, to be transmitted w 
the appellate court, by the clerk, upon whom the notice of appeal mi 
served. Where an appeal from an order, or a part of au order, is taken 
as prescribed in title second, third, or fifth of this cljapter, the ap)«l- 
lant nnist, within the same time, cause a certified copy of the mitire 
if appeal, of the order, and of the papers upon which the order «» 
founded, to be transmitted to the appellate court, by the same dert. 
If the appellant fails so to do, the respondent may cause thoHe papet* 
to be so transmitted ; and hfl is entitled to tax the expense theretif, v 
a disbursement, where he recovers costs. The clerk of the appdlatr 
court must file the papers so tranamitted ; and, except where it ia other- 
wise specially prescribed by l^w, the appeal must be heard u^o Uieu 

§ I3I6. An appeal, taken from a final judgment, brings up fm 
review, an interlocutory judgment, or an intermediate order, whirJt i' 
specified in the notice of appeal, and necessarily affects the final jodj!- 
ment ; and which has not already been reviewed, upon a sepAniu 
ajipeal therefrom, by the court or the term of the court, to wlurii ih> 
appeal from the final judgment is taken. The right to review au intM- 
locutory judgment, or an intermediate order, ae prescribed in this tr^ 
tiori, is not affected by the expiration of the time, within whick <i 
separate appeal therefrom might have been taken. 

"' ■ " ■ " upon an appeal from a judproent or an order, tbn conrt, pt 
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I OT nil or the parties ; and it may, if necessary or projier, grant a new 
trial or beaxiug. A judgment, affirming wholly or partly a judgment., O^ 
I from which an appeal has been taken, shall not, expressly and in u.d'Xi 
terms, award to the respondent, a auin of money, or other relief, which 
was awarded to him by the judgment so affirmed. 

g 1318. Where a judgment, from which an appaal is taken, ie wiionno 
nrersed upon the appeal, and a new trial is granted, an appeal cannot ^Sm 
bo taken from the judgment of reversal ; but upon an appeal ^om the ■"■"t 
order granting a new trial, taken, as prescribed by law, the judgment """* 
, of reversal must also be reviewed. 

§ 1319. Where a judgment, from which an appeal has been taken, 
from one court to another, is wholly or partly amrmed, or is modified, 
npuD tlie appeal, it must be enforced, by the court in which it was ren- - 
, dered, to tbe extent permitted by the determination of the appellate '"' 
Goart, as if the appeal therefrom had not been taken. 

g 1320. Where a final order, from which an appeal has been taken, id.; 
; from one coart to another, as prescribed in title fifth of this chapter, is 
\ whttUy or partly affirmed, or is modified, upon the appeal, the appellate 
" court may enforce its order, or may direct the proceedings to be remit- 
; tod, for that purpose, to the court below, or to the judge who made the 
■ (vder appealed from, 

§ 1321. Where a final Judgment for a sum of money, or directing 
the payment of a sum of money, has been reversed, or has been affirmed 
B£ to part only of the sum, upon an appeal, taken as prescribed in title 
, third or fourth of this chapter ; and an appeal to the court of appeals is ^, 
I not taken and perfected, and the security required to stay execution is 
not given, within ten days after the entry of the judgment npon the 
appeal, iu the clerk's office where tbe judgment appealed from Lb 
eatered, the clerk must make a minute of the reversal of the judgment, 
or of the amount to which it has been reduced, upon his docket-book, 
in each place, where tbe judgment is docketed. A transcript of the 
docket, as thus corrected, must be furnished by him, and may be filed 
jiin any county clerk's office, where the original judgment is docketed, 
ijas prescribea by law, with respect to the original docket ; and there- 
jlopon the county clerk must correct his docket accordingly. The lien 
jof a judgment, the docket of which is no.t corrected, as prescribed in 
this section, remains unaffected by the rei'ersal or modification thereof, 
until the decision of the court of appeals, upon an appeal from the 
judgment reversing or modifying the same, or the expiration of the 
' lime to take such an appeal. 

' g 1322. Where a final judgment for a sum of money, or directing the i,i 
.| payment of a sum of money, has been reversed, or affirmed as to part " 
only of the sum, upon an appeal to the court of appeals, the docket Lyoo 
'may be corrected, as prescribed in the last section, at any time after """ 
J tbe remittitur has been filed in the coiu-t below. 

g 1323. Where a final judgment or order is reversed or modified, s 
'i iijion a])peal, tbe appellate court, or the general term of the same court, "^ 
' IU the case may be, may make or compel restitution of property or of a 
right, lost by means of the erroneous judgment or order ; but not so aa 
to nffect the title of a purchaser, in good faith and for value, where 
I' property has been sold, the cobrt may compel the value, or the pur- 
' le price, to be restored, or deposited to abide the event of the action, 
luUce requires. 

Mr 
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Appeal io Ou court of appeali. 

SwmoH 1324. Wbat appeals niny be taken. 

1335. LimititttDn of time to appeal. 
132tJ. Security to perfect app«iU. 

1327. Security to atay execution on judginent, etc., for t 

1328. Id. ; on juiigment. etc., for lielivery "f pn)perty. 
1320. Id. ; on judgment foi- a chattel. 
lS30. Id. ; on judgment, etc., directing: conveyance. 
1881. Id, s on judgment, etc., for possession of real 
1383. Cunsti-uction of the laat five eecUons. 
1333. The last ax eectiom* qualified. 

I3S1. Undei'Ukiiigs may be in one instrument ; form ajid mtrnw thtncC 
13311. Gxceptiiin to aureUes ; jostificiitian. 

1336. Appeal from finaljudgment rendered after aifirnuuiceofintcrloettttt} 

jildgrnent, or denial of motion for new trial. 

1337. Wliat t|ueetinnB ai-e brought up for review. 
1336. When ijueetions of fact to be reviewed. 

133S. Wben a com: to be prepared, etc., tiir the appeal. 

§ 1324. An appeal may be taten to the court of appeals, in a ca*e 
vrhere that court has jurisdictiou, as prescribed in sections one hundred 
*and ninety and one hundred and ninety-one of this act. 

" § 1325. An appeal to the court of appeals, from a final jud^ent, 
must be taken, within one yeiir after final judgment is enteretf, upon 
the determination of the general term of the conrt below, and the jiid^ 
ment-roll filed. An appeal to the court of appeals, from an order, mint 
be taken within sixty days after service, upon the attorney for tJ» 
appellant, of a copy of the order appealed from, and a written notice 
of the entiy thereof. 

" § 1326. To render a notice of appeal, to the court of appeals, effect- 
ual, for any purpose, except in a case where it is specially prescribeil 
by law, that security is not necessary, to perfect the appeal, the appel- 
lant must give a written undertaking, to the effect, that be will payiR 
costs and damages, which maybe awarded against him on the appeal, nnt 
exceeding five liundred dollars. The appeal is perfected, when each 
an undertaking is given and a copy thereof, with notice of the filing 
thereof, is served, as presmbed in this title. 

"> § 1327. If the appeal is taken from a judgment for a mim of moner, 
or from a judgment or order, directing the payment of a sum of mon«y. 

■ it does not stay the execution of the judgment or order, until the appel- 
lant ^ves a written undertaking, to the effect, that if the judgment « 
order appealed from, or any part thereof, is afiirmed, or the sppcol b 
dismissed, he will pay the sum, recovered or directed to be paid, ly 
the judgment or order, or the part thereof, as to wliich it is afiimird 
But where the judgment or order directs the payment of moiipyfa 
fixed instalments, the undertaking must be to the effect, tlm! thr nni i' 
lant will pay each instalment, which becomes payahl'- 
appeal, or thepart thereof aa to which the judgment or oni 
not exceeding a sum specified in the undertaking, which 
by a jui^e of the court bolow. The court below mtr 
aft«rwaras, upon satisfactory proof, by affidavit, that li, 
is insufficient in amount, make an order, requiring the !it 
a further undertaking, to &e aama effect, io n giua md ^ 
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specified in the order, A failure to comply with such an order has the 
same effect, a« if no undertaking had been given, as prescribed iu this 
section. 

§ 13'28. If the appeal is taken from a judgment or order, directing id-, on 
the assignment or delivery of a document, or of personal property, it iw-^rde- 
doea not stay the execution of the judgment or order, until the thing utbIt of 
flirected to be assigned or delivered, is brought into the court belovif, or P"''*'*^- 
placed in the custody of an officer or receiver, designated by that court ; 
or the appellant gives a written undertaking as prescribed in the next 
section. 

§ 1329. If the appeal is taken from a judgment for the recovery of a lu.; on 
chattel, it does not stay the execution of the judgment, until the appel- {Sr«ohat- 
lant gives a written undertaking, iu a sum fixed by the court below, or t»i. 
a judge thereof, to the effect that the appellant will obey the direction 
of the appellate court, upon the appeal. 

§ 1330. If Che appeal is taken irom a judgment or order, directing id.: on 
the execution of a conveyance, or other instrument, it does not stay the i'J^.'dSS^ 
execution of the judgment or order, until the instrument is executed, Wcoo- 
and deposited with the clerk, with whom the judgment or order is '*>"™- 
entered, to abide the direction of the appellate court, 

g liiSl. If the appeal is taken from a judgment, which entitles the id.; on 
respondent to the immediate possession of real property, or from a judg- {^^^Tot"' 
ment or order, directing the sale or the delivery of possession of real pmiMsaion 
property, it does not stay the execution of the judgment or order, until propenj, 
the appellant pves a written undertaking, to the eifect that he will 
not, while in possession of the property, commit, or suffer to be com- 
mitted, any waste thereon; and that, if the judgment or order is 
affirmed, or the appeal is dismissed, he will pay the value of the nee 
and occupation of the property, or the part thereof, as to which the 
judgment or order is affirmed, from the time of taking the appeal, until 
the delivery of the possession thereof, pursuant to the judgment or 
order, not exceeding a specified sum, fixed by a judge of the court 
below. Where the judgment is for a sale of mortgaged premises, and 
the payment of a deficiency, the undertaking must also provide for the 
□lent of the deficiency. 

1332. Where the judgment or order, from which an appeal la taken fcflm 

court of appeals, ^rms a judgment or order, to the effect speci- fcj" ^^' 
3 either of the last five sections, the undertaking must be the leaciaiu. 
as if the judgment or order, from which the appeal is so taken, | 
was to the same effect, as the judgment or order so affirmed. 

§ 1333. The last six sections do not extend to a case, where it is -r 
specially prescribed by law, that an appeal may be taken, or the exe- ^ 
cuUoii of a judgment or order appealed from maybe stayed, without 
security, or where the security to be given, for either purpose, is spe- 
cially regulated by law. 

S 133£ Where two or more undertakings are required to be given, Ond 
as prescribed in this title, they may be contained in the same instrn-JJi^JJJ^n. 
ment, or in different instruments, at the option of the appellant. Each urument: 
undertaking, given as prescribed in this title, must be executed by at S™o?" 
least two sureties ; must be approved by a judge of the court below ; "i«foor, 
and must specify the residence of each surety therein. A copy thereof, 
wiUi a notice showing where it is filed, must be served on the attorney 
for the adverse party, with the notice of appeal, or before the expira- 
ration of the time to appeal. 

§ 1335 The attorney for the respondent may, within ten days after S^afatiei- 
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service of & copjr of the undertaking) with notice of the filing tht 
— - serve upon the attorney for the appellant, a written notice, that he 
excepts to the sufficiency of the sureties. Within ten days thereafter, 
the sureties, or other sureties in a new undertaking, to the same effect, 
must justify, before a judge of the court below, or a county judge, Ai 
least five days' notice of the justification must be given ; in everj' other 
reapect, the provisions of sections five hundred and seventy-eight, five 
hundred and seventy-nine, and five hundred and eighty of this act 
apply to the justification. If the judge finds the sureties sufficient, he 
must indorse his allowance of theni, upon the undertaking, or a copy 
thereof; and a notice of the allowance must be served upon the nlto^ 
ney for the exceptant. The effect of a faihire so to justiry, and to pro- 
cure an allowance, is the same, as if the undertaking had not been 
given, 
^j § 1336. Where final judgment is rendered in the conrt. below, aftei 
jadKment the affirmance, upon an appeal to the general term of that court,. of an 
■itatifflrm- interlocutory judgment ; or after the refusal, by the general term, of ft 
anceof in- new trial, either upon an application, made, in the first Instance, at the 
jud^on't^ general term, or upon an appeal from an order of the special term, m 
nTttenm'orof the judge before whom the issues, or questions of fact, were tried 
DBwiriai" by a jury; the party aggrieved may appeal directly from the final 

judgment to the court of appeals, notwithstanding that it was reiidtMd 

at a special term, or at a trial term, or pursuant to the directions, con- 
tained in a referee's report But such an a]ipeal brings up, for review, 
only the determination of the general term, aifirraiug the interlocutorjr 
judgment, or refusing the new trial. 
jniMqocs. § 1337. An appeal to the court of appeals from a final judgment, w 
iiro!fgii™Qp from an order, granting or refusing a new trial in an action, or from 
(ijrreHBw. a final order affecting a substantial right, made, either In a special 
proceeding, or upon a summary application after judgment in an action, 
brings up for review, in that court, every question, affecting a substan- 
tial right, and not resting in discretion, which waa determined by the 
general term of the court below, in rendering the judgment or making 
file order, from which the appeal is taken ; except that a question of 
fact, arising upon conflicting evidence, cannot be determined upon such 
an appeal, unless where special provision for the determination thenof 
is made by law. 
jyoj^ g 1338. Upon an appeal to the court of appeals from a judgment, 
reversing a judgment entered upon a referee's report, or a. occigion 
of the court, upon a trial without a jury ; or from an order granting a 
new trial, upon such a reversal ; it must be presumed, that the judg- 
ment was not reversed, or the new trial granted, uppn a question w 
fact, unless the contrary clearly appears, in the body of the jitdgnieot 
or order appealed from. In that case, the court of appeals must reri«w 
the determination of the general term of the court below, upon iht 
questions of fact, as well as the questions of law. 
__^ § 1339. Where an appeal to the court of appeals, from a judgmmt, 
'Z rendered at a general terra of the court below, upon a verdi^-i, idlijV. 
to the opinion of the court, has been perfected, a cas--. . 
concise statement of the facts, of the questions of law .i 
upon, and of the determination of those questions by tlif . 
must I>e prepared and settled, by or under the direcliiii 
below, and annexed to the judgment-roll. An exception . 
aary, to enable the court of appeals to review the dct'?i i 
question of law, arising upon the verdict. A cetlifled 
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raost be tmnsmitled to tlie court of appeals, instead of Uie case, upon 
which the juilgroeiit of the court below was rendered. The court 
l(f low, or a judge thereof, may extend the time, limited by law, within 
which the papers must Xte transmitted to the court of appeals, for the 
purpose of enabling the appellant to procure the case to be prepared 
or settled. 



I 



Appeal to the supreme court fntm an inferior court. 

Sbcttun 1340, Appeal fi-om judgment. 

1341. Limitation of time ; sefurity. 

1343. Appeal from order. 
343. IiintltnticiTi of time and stay of proceeding. 
1344. A]>pe<il, where and how beard. 



1345. . 



LiigTuent 01 



iiiler, where entered. 



S 1340. An appeal may be taken, to the supreme court, from a final a 
Jadjpnent, rendered by a county court,, or by any other court of record, „ 
poosesdng original jurisdiction, where an appeal therefrom to a court, 
other than the supreme court, is not expressly given by statute. 

g 1341. An appeal, authorized by the last section, must be taken u 
within sixty days after service upon the attorney for the appellant of a Jj 
copy of the judgment and notice of the entry thereof. U[ioii such an 
appeal, security must be given, to perfect the appeal, or t« stay the 
execution of the judgment, and the sureties may be excepted to, and 
must justify, as upon an appeal to the court of appeals, from a judg- 
ment of the same amouut, or to the same effect. 

§ 1343. An appeal may also be taken, to the supreme court, from an a 
order, affecting a substantial right, made by the court or a judge, iu an ^ 
action brought in a court, specified iu the last section but one. 

§ 1343. An appeal, authorized by the last section, must be taken, l 
within sixty days after service upon the attorney for the appellant, ^ 
of K copy of the order, and written notice of the entry thereof. •" 
Security is not required to perfect it ; but it does not stay the execution 
of the order from which it is taken. The appellate court, or a judge 
thereof, may direct such a stay, upon such terms, as to security or 
otherwise, as justice requires. 

g 1344. An appeal, taken as prescribed in this title, must be heard a 
at .the general term. The provisions of title fourth of this chapter, J 
relating to the hearing of appeals, taken in the supreme court, and to 
the subsequent proceedings thereupon, apply to an appeal, taken as 
lirescribed in this title, except as specified in the next section. 

§ 1345. A judgment of the supreme court, rendered upon an appeal i> 
uiitfaorized by this title, must te entered in the judgment-book, kept „ 
Iu Ute office of the clerk of the county, wherein the court below is " 
Ioc.ated. The judgment-roll must be filed in the same office ; and must 
catLiiat of a certified copy of the judgment, annexed to the papers 
traiundtted from the court below. An order of the supreme court, 
mule uiion such an appeal, must be entered, and the papers, upon 
which the apjieal wa« heard, must be filed, in the office of the same 
tJcrk. The filing of the judgmentrroU, or the entry of the order, as 
preeeribed in this sectJoOj is a sufficient authority for any proceeding 
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in the court below, or before t.he jinlye, wlio made the order ajipeoW 
from, which the jadgment or order of the appellate court directi; or 
permits. But where the execution of the judgment or onler of the 
appellate court is stayed, by an appeal to the court of ap^ienls, th« 
proceedings in the court below, or before the judge who made tbe 
order, are stayed in like manner. 



Appeal to the general term of the supreme court, or of a oipaHcr d 

8s(mDH 1346. Appeal fi'om jadgment. 
t347. Appeal froro order. 

1348. Id.; when made out of conrt. 

1349. Appeal from iaterlocuUiry judgment. 
13&0. Appeal from final judgment, ^t«r afflrmance of interlocuUarh 

ment, or denial of new trial. Reinew in the court of tpg" 
13B1. Limitatinn of time ; oi-der to stay proceedings. 
1853. StBy of proceedings without order. 
1SG3. Upon what uapere appeal to be heard. 
1364. Entry of judgment or order; judgment-roil. 
1B5E. Hearing, etc., in the supreme court. 

§ 1346. An appeal may be taken, to the general term of the siipKis* 
court, or of a superior city court, from a hnal judgment rendered to 
the same court, as follows : 

1. Where the jud^ent was rendered upon a trial by a referee, v by 
the court without a .iury. the appeal may be taken upon qneatiou « 
law, or upon the facts, or tiijon both. 

2, Where the judgment was rendered upon the verdict of a jury, 111* 
appeal may be taken upon qnestions of law. 

§ 1347. An appeal may be taken, to the general term of the supreoa 
' court, or of a superior city court, from an order, made in an actioili 
upon notice, at a special term or a trial term of the same court, or, it 
the supreme court, at a term of the circuit court, in either of the fol- 
lowing cases : 

1. Where the order grants, refuses, continues, or modifies a prori*- 
ional remedy. 

2. Where it grants, or refuses a new trial ; except that where ape- 
ciAc questions of fact, arising upon the issues, in an action triable hf 
the court, have been tried by a jury, pursuant to an order for titat ^w 
pose, as prescribed in section nine hundred and eeventy-one of lU) 
act, an appeal cannot be taken from an order, gratiUni; or refiiBing a 
new trial, upon the merits. 

3. Where it involves some part of the merits. 

4. Where it affects a substantial right. 

5. Where, in effect, it determines the action, and prevents 
ment, from which an appeal might be taken. 

6. Where it determines a statutory provision of the Stal 
unconstitutional; and the determination appears from Ibe 

fiveu for the decision thereupon, or ia necessarily implied 
ecision. 
2nfi 
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^^HpHIH^ made upon a summaiy application, after judgment, is 
^^Bm to have been made, in the action, within the meaning of this 

^^u348. An appeal may alao be taken, to the general terra of either id.; nina 
^^Bose courts, from an order, made in an action, upon notice, by ^oDart! 
^^pdge, out of court, in a case where an appeal might have been 
^^pm, as prescribed in the last section, if the order had been made by 
^Keourt. 

^HfclS49. An appeal may also be taken, to the general term of either Appeal 
^^faoae courts, from an interlocutory judgment, rendered at a special i^Sw'S'"'' 
^Hk or trial term of the same court, or, in the supreme court, at a term JudgmEni. 
^^ne circuit court. 

^H|l350. Where final judgment is taken, at a special term or '•"^l ^''■'■f' ^ 
^^b, or purauant to the directions of a referee, after the aflarmance, jud^ant, 
^^■n an appeal to the general term, of an interlocutory judgment ; or ™'""^JS'' 
^Hp the refusal, by the general term, of a new trial, either upon an nriaouiorr 
^^fecation, made, in the first instance, at the general term, or upon ^a"^^*or 
^^nppeal from an order of the special term, or of the judge, before now tri^. 
^^bn the issues, or questions of fact, were tried by a jury; an appeal ^J^,t)^ 
^^fce general term from the final judgment brings up, for review, only 
^HF.proceedings to take the final judgment, or upon which the final 
^^hment was taken, including the hearing or trial of the other issues 
^H^e action, if any. If an appeal is taken, to the court of appeals, 
^Hb the determination of the general term, upon the appeal from the 
^^B judgment, the determination of the general term, aftirmiiig the 
^^plocutory judgment or refusing the new trial, may, at the election 
^^b^er party, b( reviewed thereupon. If the respondent elects to 
^^^K it up for review, he may take a cross-appeal therefrom, iiotwith- 
^^Boitig the expiration of the time to take an original appeal there- 

^^BSSi. An appeal, authorized by this title, must be takeu, v.-ithiu 
^^w days after service, upon the attorney for the appellant, of a copy 
^^Ke judgment or order appealed from, and a written notice of the 
^^Hr thereof. Security is not required to perfect the appeal ; but, 
^Hnt where it is otherwise specially prescribed by law, the appeal 
^Hl not stay the execution of the judgment or order appealed from ; 
^^Brb the court, in or from which the appeal is taken, or a judge 
^Hnof, makes an order, directing such a stay. Such an order may be 
^^HB) and may, from time to time, be modified, upon such terms, as 
^HJBonritf or otherwise, as justice requires. If security is given, either 
^^k condition of granting the order, or as prescribed in the next sec- 
^HL the provisions of title second of this chapter apply thereto, as if 
^^Eseneral term was specified in those provisions, in place of the 
^^BlUata court, and a judge of the same court, in place of a judge of 
^^bonrt below. 

^^bS52. Upon an appeal from a final judgment, taken as prescribed ^^ — 

^BluB title, the appellant may give the security, required to perfect Ki^^. 
^^n>peal to the court of appeals, from a judgment of the same amount, »•" "ntor. 
^Hb uie same effect ; and to stay the execution thereof. In that case, 
^K^execution of the judgment appealed from is stayed, «a upon an 
^^Wftl to the court of appeals, and subject to the same conditions, 
^■U953. An appeal from a final judgment, taken as prescribed in this upoa ithat 
^B» must be heard upon a certified copy of the notice of appeal, of the P'JfE; g" 
niBgment-roU, and of the case or notice of exceptions, if any, filed, as Ceard. m 
prescribed by law op the general rules of practice, after the entry of ^fl 
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the jud^ent, and either before or attmr tli« appeal U takon. An 
appeal aom an interlocutory judgment, or from kii order, taken at jirt- 
Bcribed in this title, must be heard upon a certilied copy of tli« noticv 
of appeal, and of the papers iiaed before tlie court or the judge, upon 
the hearing of the demurrer, application for judgment, or motion, u 
the case requires. 

§ 1354. Where judgment of affirmance is rendered upon the appul, 
the judgment-roll (.'onaiats of a certified copy of the judgment, anueied 
■ to the papers, upon which the appeal was heard. Where aubt«queiit 
proceedinga are taken, at the special term or trial term, bcfwro tint 
entry of final judgment, the judgment-roll must also contain the piupcr 
papers relating thereto. 

g 1366. An appeal taken to the general term of the supreme com), 
as prescribed in this title, must be heard in the department, embnctw 
the county, in which the judgment or order appealed from is enlereol 
unless an order is made, as prescribed in section two hundred and 
thirty-one of this act, directing that it be heard in another departraenL 
The judgment rendered, or the order made, upon the appeal, miistlc 
entered, and the judgment^roll, or the pajiers upon which the appall 
was determined, as the case requires, must be filed, in the office of tbe 
clerk of the county, where the jiidgment or order appealc<) fvxa is 
entered. If the appeal is determined at a general term, held in 
another county, the clerk of that county must, at the expense of tb* 
successful party, transmit a certiHed copy of the determination, ud 
the other papers, if any, required to be hied, to the cldrk of the conotj 
where the judgment or order is to be ent«red. 



Appeal fr&tn a. final determination in a special prcceadmtff. 

Baonov 13E6. Appeal iVom oider made in Ihe sama court. 
13fi7. Iii. ; when made by another fourt or judge. 
lilGS. Intermediate order may be reviewed. 
1859. LimitatiOQ of time to apiieal. 

ISSO. Stay of proceediDgs; beainnir of appeal; deciaon thereupon. 
13G1. This title qiuUiSed. Applicatioo of proviaioDs reUtitig U) actiona. 

§ 1356. An appeal may be taken, to the general tenn of the supreiM 
J^ court, or of a superior city court., from an order, ad'ecting a subslanlitl 
t. right, made in a special proceeding, at a special term ur a l.riu.1 i>;im if 
the same court, or, in the supreme court, at a term ol' a : . 
or made by a judge of the same court, iuaspecialprocei. I 
before him, pursuant to a special statutory provleiou 
before another judge, and transferred to, ot continued !■ i 
'" § lli57. An appeal may also betakeu to the supreme court, iiL'iii.'iit 
order, atTocting a substantial right, ma<]e by a court of recorU, po ot * * - 
ing original Jurisdiction, of a judge thereof, in a special praeeedtoff 
institutod in that court, or before a judge thereoC pureuaotto aspvw 
statutory provision ; or instituted before another judge, and transTemd 
to, or continued before, the judge who made the final tnder. 
268; 
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Bat this section does not apply to a case, where an appeal from the 
order, to a court, other than the supreme court, is expressly given by 
statute. 

§ 1358. An appeal, authorized by this title, brings up for review, any intenneoi- 
preoedin^ order, made in the course of the special proceecUng, in- SS/^^re- 
rolving the merits, and necessarily affecting the final order appealed viewed. 
Brom, which is specified in the notice of appeal. 

§ 1S69. An appeal, authorized by this title, must be taken within lamit^on 
iiSottj days after service of a copy of the final order, from which it is appea?. ^ 
aken, with a written notice of the entry thereof, upon the appellant ; 
>r, if he appeared, upon the hearing, by an attorney at law or an 
ittomey in fact, upon the person who so appeared for him. 
, § 1860. The provisions of title fourth of this chapter, relating to i)er- 8t»|of pro- 
recting an appeal from an order, taken as therein prescribed ; to stay- SlariDFof 
ing the execution of the order appealed from ; t-o hearing the appeal ; Jj^*®^' ^^ 
ind to the entry and enforcement of the order made upon the appeal, thex«ap<m» 
ipply, where an appeal is taken, as prescribed in this title, except as 
)Uierwise specially prescribed by law. 

§ 1361. This title does not confer the right to appeal from an order, ™i twe 
in a case, where it is specially prescribed By law, that the order cannot ippuoa-' 
be reviewed. The proceedings upon an appeal, taken as prescribed {fi^Q^JJ^PJ?" 
in this title, are governed by the provisions of this act, and of the utingto 
^neral rules of practice, relating to an appeal in an action, except as ^^0°^ 
itherwise specially prescribed by law. 
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CHAPTER Xni. 

EXECUTIONS. 
TITLE I. — Forms of kxbcdtioh ; time and uanmer op i 

AN BXKCUnON ; OKNER&L DDTIS8 AJ4I> UABIUT IM M 
OFFICBRfi. 
TITLE II. — EXECtTTION AGAINST PROPBRTT. 

TITLE III. — Execution aoainst the pbraon. 



Forms of execution; Utiie and manner of issuing an execution; gtim 
duties and liabilities of officers. 

Bbotiun 1362. 
1303. 
1364. 
1365. 
136t!. 
1367. 



To whom exftculion directed ; pi-oviBion where sKeriff ia » p»rij, 
Time of receipt lo be indorsed on eieuiiUon. 
The diOerent kinds of execution. 
To wbat counties executiuiis may iaaue. 
General requisites of execulitms. 

Id.; when issued on Sling' transcript from jostjce'e court, etc. 
Requisites of eiecallon for the collection of money. 
Id.; a^ai net property. 

Id.; where a warrant of attachment has been iSHUed. 
III.; aguinet executor, etc. 
offainst the person. 



73. Id.i 



1374. 
1375. 

i37e. 

1377. 
1378. 
137B. 



1384. 
138B. 
1386. 



Separate executions, where separate sums awarded. 
Execution of course, within five years. ^^M 

Execution, after death of judg'ment creditor. ^^| 

When execution may be issued afler Gve years. ^^H 

Id.; leave, how obtuned. ^^^| 

No execution agajnet decedent, except, etc. ^^B 

Leave required to issue execution against decedent's propMl|r< 
Leave, how obtained. 

■fime of stay by oilier, etc., not reckoned under this title. 
Execution against surviving judgment debtorf. 
Sale on execution, etc.; when and how conducted. 
Penalty for taking' down or defacing notice of sale. 
Validity of sale, when not affected iby sheriff's default, etc. 

I'iS'l. Purchueee on such eale, by certain officers, prohibited. 

1388. When execution to be unforced by ouder-Bheriff. 

§ 1362. All eseciition must be directed to the sheriff, tmlees lieil_' 
party or interested ; in which case it must be directed a 
section one hundred and seventy-three of this act. But 
ill its discretion, order an execution, issued upon a judgmenl 
against a sheriff, either alone or with another, to be ili»- 
son, designated in the order, instead of to the coroners, - 
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§g 1303-136* 



inxier; in tnliich case it must be so directed. The person so desig- 
&led must be of full age, a resident of the State, and uot a party to 
le u;tion, or interested therein. Where the execution 13 issued upon 
jodgment for a Bimi of money, or directiufj the payraent of a sum of 
loney, the order does not take effect, until the person so designated 
zecutes, and files in the clerk's office, a bond to the people, with at 
Bast two sureties, approved by a judge of the court, or a county judge, 
n a penal sum, fixed by the order, uot lesa than twice the sum to be 
Killected by virtue of the execution ; couditioned for the faithful per- 
onnance of his duties under the execution. A certified copy of the 
irder, and, v^here it requires a bond to be given, the clerk's certificate 
ih&t a bond has been filed, as required by the order, must be attached 
a the execution. The person so designated is deemed an officer ; and, 
iiilh respect to that execution, he is subject to the obligations and 
kbifities, and has the power and authority of a coroner, and is entitled 
io fees accordingly. J 

§ 1363. The steriff, to whom an execution is directed and delivered, ^gf SffiL 
Qost, upon the receipt thereof, indorse thereupon a memorandum of iudanedj 
be day, hour, and minute, when he received it. u""^" f 

§ 13ti4. There are four kinds of execution, as follows : The iua^ 

1. Against property. "I 

2. Against the person. U 

3. For the delivery of the possession of real property, with or with- 
tit damages for withholding the same. 

4. ^or the delivery of the possession of a chattel, with or without 
amages for the taking or detention thereof. 

An execution is the process of the court, from which it ia issued. 

§ 1365. An execution against property can be issued only to a county, To nbat 
I the clerk's office of which the judgment is docketed. An execution ^^uum 
^nst the person may be issued to any county. Au execution for the ninyir— 
elivery of the possession of real property, must be issued to the county, 
here the property, or a part thereof, is situated. An execution for 
le delivery of the posseasion of a chattel, may be issued to any county, 
here the chattel is found ; or to the sheriff of the county where the 
idgment-roll ts filed. Executions, upon* the same judgment, may be 
sued at the same time, to two or more different counties. 

§ 1366. An execution must intelligibly describe the judgment, stat- ^^''^Jj'J 
1^ the names of the parties in whose favor, and against whom, the ™'"" 
me when, and the court in which, the judgment was rendered ; and, "' 

it was rendered in the supreme court, the county in which the jiidg- 
ent-roll is tiled. It must require the sheriff to return it to the proper 
erk, within sixty days after the receipt thereof. Except as otherwise 
pescribed in the next section, it must be made returnable to the clerk, 
ith whom the judginent'Toll is filed. 

g 1367. Where an execution is issued out of a court, other tlian that M.; whi^ 
I which the judgment was rendered, upon filing a transcript of the (]"%(„ 
idgm'^'t rendered in the latter court, it must also specify the clerk, ^JJiifJi,^ 
itu whom the transcript is filed, and the time of filing ; and it must court, 
) miuie returnable to that clerk. If the judgment was rendered in a 
ietice*s court, it must specify the justice'sname ; and it must omit the 
MCtltcatiou, respecting the filing of the judgment-roll. 

g 1368. Au execution, issued upon a judgment for a sum of money, Rntiamuy 
■ directing the payment of a sum of money, must specify, in the boily gon fcr" 

Bth« sum recovered, or directed to be paid, and the sum actually ouiimtU. 
p it is issued. It may specify a day, from which interest upon "''"""' 
I 261 
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the sum due is to be computed ; in whicli case, the sheriff must collect 
iaterest accordingly, uutU the sum is paid. If all the parties, sgiuut 
whom the judgmeut is rendered, are not judgment debtors, the execu- 
tion must show who is the judgment debtor, 

« § 1^69. All esecutiou against property must, if the judgment-ioU a 
not filed in the clerk's office of the county to which it is issued, epcci^ 
the time when the judgment was docketed in that county. It mutl, 
except in a case where special provision is otherwise made by Inw, sub- 
stantially require the sheriff to satisfy the judgment, out of the penonil 
property of the judgment debtor; and, if sufficient personal propoRf 
cannot be found, out of the real property, belougiTig to him, at the tioa 
when the judgment was docketed in the clerk's office of the county, W 
at any time thereafter. 

^ § 1S70. Wliere a warrant of attachment, issued in the action. hH 
been levied, by the sheriff, the execution must substnittially require tin 
sheriff to satisfy the judgment, as follows : 

1. Where the judgment debtor is a non-resident, or a foreign COrpO' 
ration, and the summons was served upon him or it, without Uie tititl, 
or otherwise than personally, pursuant to an order obtained for llul 
purpose, as prescribed in chapter fifth of tlus act, and the judgtnenl 
debtor has not appeared in the action ; out of the personal piopertr* 
attached, and, if that is insufficient, out of the real property attochwt 

2. In any other case, out of the personal property attached ; and. If 
that is insufficient, out of the other personal properly of Utc jiidgnmit 
debtor ; if botli are insufficient, out of the real property attached ; U^ 
if that is insufficient, out of the real property, belonging to him. at tbi 
time when the judgment was docketed in the clerk's office of the cona^', 
or at any time thereafter. 

'* § 1S71. An execution against real or personal property, in the fauidl 

of an executor, administrator, heir, devisee, legatee, tenant of mi 

property, or trustee, must substantially require the sheriff to aattd^f 

the judgment, out of that property. 

'* § 1372. An execution against the person must substantially reqoin 

' the sheriff, to arrest the judgment debtor, and commit him lo tfa« Jb3 

of the county, until he pays the judgment, or is discharged acci>rma|{ 

to law. Except where it may be issued, without the previous isilJDf 

and return of an execution against property, it must recite the issuiBf 

and return of such an execution, specifying the county to which it «rii 

issued. 

'■ g 1373. An execution for the delivery of the possession nt real pio;^ 

erty, or a chattel, must particularly describe the property, And oMw 

nate the party to whom the judgment awards the possession tliMvn; 

r and it must substantially require the sheriff, to deliver i-hi> 

f of the property, within his county, to the party entitled ''■" 

- sum of money is awarded by the same judgment, it m^i' 

by virtue of the same execution; or a separate executiiui 

for the collection thereof, omitting the direction tndtl: 

of the property, If.one execution is issued for both ju; 

contain, with respect to the money to be collected, ilie =..i . 

an execution against property, or against the pereoii, u,- > I 

§ 1374. Whpre a judgment awards different sum? i : 

Huainst different parties, a separate execution may be i 

H£cb sum so awarded ; subject to the power of the conn 

Hp^rcemoDt of the executions, upon motion, where the ■ 

■MHution will, wholly or partly, satitify auother. 
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§ 187S. Except aa otherwise specially proscribed by law, the party g^„^ 
Korering a final judgment, or his assignee, may have execution there- ofcaa 
pOD, of COTirae, at any time within five years after the entry of the j^JJi" 
adgment, 

9 1376. Wiiere the party recovering a final judgment has died, exe- EtecaUra 
ation may be issued at any time within five years after the entry of SfjUdg 
lie judgment, by his personal representatives, or by the assignee ofjnonto 
Iw judgment, if it has been assigned, and the execution must be in- 
graed with the name and residence of the party issuing the same. 

3 1377. After the lapse of five years from the entry of a final judg- wiien 
lent, execution can be issued thereupon, in one of the following cases be'l^ " 
nly : *>*•' ' 

1. Where an execution was issued thereupon, with* five years after ^"^ 
lie entiy of the judgment, and has been returned wholly or partly 
iBS&tlsfied or unexecuted. 

3. Where an order is made by the court, granting leave to issue the 
xecution. 

g 1378. Notice of an application for an order, granting leave to issue id,; it 
n execution, aa prescribed in the last section, must be served person- {J2ned! 
Iljr apon the adverse party, if be is a resident of the State, and 
ereooal serWce can, with reasonable diligence, be made upon bim 
lietein : otherwise, notice must be given in such manner as the court 
irects. Where the judgment is for a anra of money, or directs the 
ttjment of a sum of money, leave shall not be granted, except on 
roof, by affidavit, to the satisfaction of the court, uiat the jud^ent 
tmains wholly or partly unsatisfied. 

S 1371). An execution to collect a sum of money cannot be issued, No ei 
gainst the property of a judgment debtor, who has died since tho"^' 
ntry of the judgment, except as prescribed in the next two sections, ™ 

§ 1380. After the expiration of one year from the death of a party, !^ 
gainst whom a final judgment for a sum of money, or directing the quii 
ftyment of a sum of money, is rendered, the judgment may be en- |,^ 

jncd by execution, against any property upon which it is a lien, iig» 

rith like eflfect as if the judgment debtor was still living. But such JI^JSJIk 
h execution shall not be issued, unless an order, granting leave to 
Bue it, is procured from the court, from which the execution is to be 
bued, and a decvee, to the same effect, is procured from a aurrogate's 
uurt of the State, which has duly granted letters testamentary or 
itt«rs of administration, upon the estate of the deceased judgment 
ebtor.* 

g 1381. Leave to issue an execution, as prescribed in the last sec-i, 
(on, must be procured as follows : "' 

I. Notice of the application, to the court, from which the execution 
I to be issued, for an order, granting leave to issue the execution, must 
e gi«ren tfl the person or persons, whose interest in the property will 
B affected by a sale by virtue of the execution, and also to the execu- 
ir or administrator of the judgment debtor. The general rules of 
rnctice may prescribe the manner in which the notice must be ^ven; 
ittll provision is ao made therein, it must be served, either personally, 

■SoIqUiB orlglDsL 
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or in BHch manner as tbe court preacribea. in an order to show a 
Leave shall not be granted, except upon proof, by affidavit, to Ifae 
iefactioii of the court, that the judgment remains wholly or ptrt^ 
uneatielied. 

2. For the purpose of procuring a decree from the surroi^ate's court) 
granting leave to issue the execution, the judgment creditor must pr^ 
sent to that court, a written petition, duly veritied, setting forth tin 
facts, and praying for Kuch a decree ; and that the pertsone, specified 
in the first subdivision of this section, may be cited, to show cause wly 
it should not be granted. Upon the presentation of snch a petitioii, 
the surrogate must issue a citation accordingly ; and, upon the retom 
thereof, he must make such a decree in the premises, as justice requires. 

§ 1382. The time during which the person, entitled to enforce b 
judgment, is stayed from enforcing it, by the provision of a statute, or 
by an injimction or other order, or in consequence of an appeal, ia not 
a part of the time, limited by this title, for issuing an execution thei^ 
upon, or for making an application for leave to issue such an executiim. 

§ 1383. The last six sections do not affect the right of a judgment 
creditor to enforce a judgment, against the property of one ormorf 
surviving judgment debtors, as if all the judgment debtors were liviog- 
In that case, an execution must be issued lu .the usual form ; but at 
attorney for the judgment creditor must indorse thereupon, a notice tft 
the sheriff, reciting the death of the deceased judgment debtor, iti 
requiring the shenff not to collect the execution, out of any property 
which belonged to him, 

§ 1384. A sale of real or personal property, by virtue of an exerii- 
tion, or pursuant to the directions contained in a judgment or order, 
must be made at public auction, betweeu the hour of nine o'clock in the 
morning and sunset. 

§ 1385. A person who, before the time fixed for the sale, in a uotiM 
of the sale of property, to be made by virtue of an execution, wilfully 
takes down or defaces such a notice put up by the sherilT, or by lt& 
authority, forfeits fifty dollars to the judgment creditor, and the bbbib 
sum to the Judgment debtor; unless the notice was defaced or tuk«n 
down, with the consent of the person seeking to enforce the forfeiture 
or the execution was previously satisfied. 

§ 138t). An omission by the sheriff to give notice, as requireil bj It". 
or the taking down or defacing of a notice, when put up, does not *eltert 
the validity of a sale, made by virtue of an execution, to a purcli»«r 
in good faith, without notice of the omission or offence. 

S 1387. The sheriff, to whom an execution is directed, or the iitu^tr- 
sheriff or deputy -sheriff, holding an esecutiou, and conducting a vtit 
of property by virtue thereof, shall not, directly or mdirectJy, purchaw. 
any of the property at the sale. A purchase made by him, or to In* 
use, is void. 

% 1388. Where the sheriff, to whom an execution is delivend, disv 
is removed from office, or becomes otherwise disquatitled tn nrt, Yrf<"^ 
the execution is returned, his under-sheriff must pr<" ' '^- 

execution, as the sheriff might have done. If there is u. 
the court, from which the executiou issued, may design. i 
proceed thereupon; who may complete the same, oa n)i 
might have done. The person so designated must give rii.-h Miuni! 
as the court directs. He is deemed an officer ; and ia subject tu 
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)• oUigatiotis and liakititieE, and baa the same power and authority, 
•elstion to the object of his appointment, aa a eheriff, and ie entitled 
FeeB Kcccirdirjgly. But thie section does not apply, in a case where 
ci&] provision is otherwise made by law, for the enforcement of an 
xmtion, after the death, removal ft'om ofiice, or other disqnaliii cation, 
ftflheriff^ or under-sheriff. 



TITLE II. 

Sxeeution againut properly. 

[t Propert;^ exempt Cmm levy and SKle. 

i. Lien of an eieculion upon personal property; levy upon and Bale of 

penonal property. Rights of indemmtoi's of sherifl'. 
t Sale, redemption, and conveyance of real property ; nghte and Uatnli- 

tlea of peiEons liilereeted. 
RemedigB tor fnilure of title to real property sold, and ti> enforce con* 

tribatioii. 



ARTICLE FIRST. 
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a 1389. Certain Bpeciai ezempHona not aSect«d by this article, 
1390. What pei-Bonal property is exenipl, when owned by a houaeholder, 
11191. AilditionaJ pereonal property exempt in certain cases. 
1S93. Widow, etc., or married woman entitled to exemption as a house* 

holder. 
1393. Hililsry pay, rewards, etc., exempt from execution and other leg^ 



1394. Ritfht of action for taking, etc., exempt property. 

1B9S. Burying ground ; when exempte<l. 

1896. How exempt burying grround designated. 

tS97. Uomesteaa; when exempted. 

1396. How exempt homestead deugnated. 

1398. Married woman's homestead ; when exempted. 

WOO. When exemption to continue after owner's death. 

1401. Exemption ; when not alTected by temporai-y suapencdon of reradeuce. 

1103. If value of homestead exceeds one thousand dollar*, lien attaches to 

1403. Id,i bow pi'oceeJs to be marshalled when property is sold. 
140*. Eiumiilicm of real properly, how catiPellea. 

I 1389. The enumeration, in this article, of the property which is o 
impt from levy and sale by virtue of an execution, does not repeal ^ 
r spei^al provituou of law, relating to such an exemption, which, by n< 
termN, ia applicable only to a particular class of persons, or corpo- „ 
ioiiH, or to a ;>articular locality, or otherwise to a special case. 
I 13U(>. The following [tereonal property, when owned by a house- n 
tier, is exempt from levy and sale by virtue of an execution ; and " 
ill moveable article thereof continues to be so exempt, while the ■' 
lily, or auy of them, are removing from one residence to another: ■ 
. All spinning wheels, weaving looms, and stoves, put up, or kept *" 
use, in a dwelling house ; and one sewing machine, with its appur- 
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2. The family bible, family pictures, and sthool-boolts, used bjr min 
tlie family ; and other books, not eweeding in value fifty dollars, kept 
aiid used as part of the family library. 

y. A Bviii or pew, occupied by the judgment debtor, or Uie fuiiily, 
in a [iluue of pubiie worship. 

4. Ten sheep, with their fleeces, and the yam or cloth maiuifactiiret 
therefrom ; one cow ; two swine ; the necessary food for those aiiimalDj 
all necessary meat, fish, flour, and vegetables, actually providwl fur 
family nee; and necessary fuel, oil, and candles, for tlie use of ttf 
family for sixty days. 

5, All wearinir apparel, beds, kiedsteads, and bedding, necessary f* 
the judgment debtor and the family; alt necessary cooking uteniJtiV 
one table; six chairs; six knives; six forks; six t^^poons; tsix plstci; 
six tda cups : «ix saucers ; one sugar dish ; one milk pot ; one tea jxit; 
one crane and ita appendages ; one pair of andirons; one coal-acuttte; 
one shovel ; one pair of tonga ; one lamp ; and one candlestick. 

3. The tools and implements of a mechanic, necessary to the can;* 
ing on of hia trade, not exceeding in value twenty-five dollars. 

§ 1391. In addition to the exemptions, allowed by the last sectiai. 
necessary household furniture, working tools and team, profesHonrf 
instruments, furniture, and library, not exceeding in value two hnn- 
dred and fifty dollars, together vjith the necessary food for the lenm. 
for ninety days, are exempt from levy and sale by virtue of an executiini. 
when owned by a person, being a householder, or having n family fv 
which he provides, except where the execution is issued upon a jnilff- 
ment, recovered wholly upon ono or more demands, either for wflni 
performed in the family as a domestic, or for the purcliaae money flf^ 
one or moro articles, except* aa prescribed in this or the laet eectioii- 

§ 1392. Where the judgment debtor is a woman, she is entitled U 
the same exemptions, from levy and sale by virtue of an executien, 
subject to the same exceptions, as prescribed in the last two eectiona,b 
the case of a householder. 

§ 1393. The pay and bounty of a non-commissioned ofiicer, miistdoilt 
or private, in the military or naval service of the Dnit«d StAtes; » 
land warrant, pension, or other reward, heretofore or hereafter graoMi 
by the United States, or by a State, for military or naval servicw; » 
sword, horse, medal, emblem, or device of any kind, presented, ■ 
a testimonial, for aervicea rendered in the military or naval tter*iM_rf 
the United States ; and the uniform, arms, and equipments, whifi 
were used by a person in that service, are also exempt from levy aiiJ 
sale, by virtue of an execution, and from seizure for non-payment of 
taxes, or in any other legal proceeding. 

g 1394. A right of action to recover damages, or damages aw««i«l 
by a judgment, for taking or injuring personal property, exemf' *^ 
law from levy and sale, by virtue of an execution, are exempti ■ 
year after the collection thereof, from levy and sale, by virttlQ 
execution, and from seizure in any other legal proceeding. 3 

§ 1S95. Land set apart aa a family or private burying gronM 
heretofore designated, as prescribed by law, in order to eXMl 
same, or hereaner designated for that purpose, as prescribtdl 
next section, is exempt from_ sale, by virtue of an «xecuti(m, nl 
following conditions, only : ' ^H 

1. A portion of it must have been actually used for that ptl^| 

2. It must not exceed in extent, one-fourta of an acn. ^H 
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It must not poiif.ain, at, the time of it« designatiou, or at any time 
rwsrda, aiiy baildin^ ur atriicture, except one or more vaults, or 
I uUcas of deposit ftr the dead, or mortuary monuments. 
13DIJ. In order to designate land, to be exempted as prescribed in uaw < 
last section, a notice, containing a full description of the land to be f^/^g^^ I 
npted,and stating that it has been sot apart for a family or private doiignjit- ' 
ling ground, must be subscribed by the owner; acknowledged or" " 
■•d, nod certiiied, in like m&nner as a deed to be recorded in the 
ity where the land ia sitnated ; and recorded in the office of the 
It or register of that county, in the proper book for recording 
is, at leaat three days before the sale of the land, by virtue of the 
tatioii. 

1397. A lot of land, with one or more bnildings thereon, "otHomo. 
wding in value one thousand dollars, owned, and occupied as a u-iian'ei- 
Sence, by a householder having a family, imd heretofore designated ""i"*^- 
a exeni{>t homestead, as prescribed by law, or hereafter designated 

that purpose, as prescribed in the next section, ia exempt from sale, 
firtae of an execution, issued upon a judgment, recovered for a 
t contracted after the thirtieth day of April, eighteen hundred and 
'; unless the judgment was recovered wholly for a debt or debts, 
Mcted before the designation of the property, or for the purchase- 
ley thereof. 

1398. In order to designate property, to be exempted as prescribed ^Jj^,"" 
be last section, a conveyance thereof, stating, in eubatance, that it homuUKd 
edgned to be held as a homestead, exempt from sale by virtue of ^™sn«- 
execution, must be recorded, as prescribed by law ; or a notice, 
^tuning a full description of the property, and stating that it is 

gned to be so held, must be subscribed by the owner, acknowledged 
roved, and certified, in like manner as a deed lo bo recorded in the 
ity where the property is situated ; and must be recorded in the 
) of the clerk of that county, iu a lwi>k kept for that purpose, and 
sd " the homestead exenipi.loti book." 

1399. A lot of land, with one or more buildings thereon, owned by Miuriwi 
irried woman, ajid occupied by her as a residence, may be desig- "o^^ ' 
d as her exempt homestead, as prescribed in the last section ; and J^''-^.. 
property so designated is exempt from sale, by virtue of an exe- emptad. 
)D, under the same circumstances, and subject to the same excep- 

I, as the homestead of a householder, having a family. 

1400. The exemption, prescribed by the last three sections, con- whon cu- 
ss, after the death of the person in whoso favor the property was ^^" "" 
ipted, as follows : ■nsc o^. 

If the decedent was a woman, it continues, for the benefit of her "" "™»'' 
iving children, until the majority of the youngest surviving child. 

If Uie jlecedeut was a man, it continues, for the benefit of his 
»w and surviving children, until the majority of the youngest sur- 
ig child, and until the death of the widow. 

it the exemption ceases earlier, if the property ceases to be occu- 
, ad a residence, by a person for whose benefit it may so continue, 
pt as otherwise prescribed in the next section. 

1401 . The right to exemption, of a person entitled thereto, as pre- ^'""f,, ^ 
leii in the last four sections, is not affected by a suspension of the noULiTeotSI 
patlon of the exempt property, as a residence, for a period not^^ljr' 
nding o«e year, which occurs in consequence of injury to, or pamimi _ 

Bof, the dwelling bouse upon the premises. rMidenco. 

te exempdon of & homestead, otherwise valid under the or boa 
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of this article, is not void, because the value of the propCTty, 
clesignated as exempt, exceeds one thousand doUars. In that cnso, th« 
* w^oiloi'io ^^^"^ "^ * judgment attaches to the surplus, as if the property hod uM 
mriiius. been designated as an esemtp homestead ; but the property cannot I* 
Boldby virtue ofan execution, issued upon a judgment, as against vrhSi^ 
it is exempt. Aft«r the return of Buth an execution, the owner of Uie 
judgment may maintain a judgment creditor's action, to procurs a 
judgment directing a Bale of the property, and enforcing Itis lien upon 
the surplus. 

. § 1403. Where the judgment, in a judgment creditor's action, 
brought as prescribed iu the last section, or in any other action affect- 
ing the title to an exempt homestead, directs the sale of the propert;, 
the court must so marshal the proceeds of the sale, that the right and 
interest of each person in the proceeds, shall correspond, as nearly as 
may be, to his right and interest in the property sold. Money, not 
exceeding one thonsand dollars, paid to a judgment debtor, as reiiw- 
senting his interest in the proceeds, is exempt for one year after ibe 
payment, as the property sold was exempt ; unless, before tlie 
tion of the year, he canses real property to be designated as an 
homestead, as prescribed in section one thousand three hundred 
ninety-eight of this act; in which case, the exemption ceases, 
respect to so much of the money, as was not expended for liie piirchan 
of that property ; and the exemption of the property 80 designated 
extends to every debt, against which the property sold was exempt. 
Where the exemption of property, sold as prescribed in this sectioD, 
has been continued aft«r the judgment debtor's death, or where he 
dies after the sale, and before payment to him of his proportion of 
proceeds of the sale, the court may direct that portion of the proceedo, 



which represents his interest, to be invested, for the benefit of the per 
son or persons, entitled to the benefit of the exemption ; or to be otnr 
wise disposed of, as justice requires. 



§ 1404. The owner of real property, exempt as prescribed in 

article, may, at any time, subsmbe a notice, and ^rsonally actcnovt 
edge the execution thereof, before an officer, authorized by law to tab 
the acknowledgment of a deed, to the effect, that he cancels all exetnp 
tions from levy or sale by virtue of an execution, affecting the property 
or a particular part thereof, fully described in the notice. The cancw- 
lation takes effect, when such a notice is recorded, as prescribed in *" 
article for recording a notice to effect the exemption so cancelled, i 
other release or waiver, hereafter executed, of an exemption ct 
property, allowed by this article, or of an exemption of o ' '^ 
or a private or family burying ground, allowed by the pi 
law heretofore in force, is void. A mortgage, hereafter 
property so exempt, is ineffectual, until the exemption 

celled, as prescribed in this section; except that such 

valid, to the extent of the purchase-money of the same property, 
thereby. 
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§1405-H( 

ART.«."i 



ABTICLE SECOND. 



It 140G. PetBOQAl property bound by execution. 

1406. Order of iirefereuue among execuUoDS. 

1407. id. i when ftttachmentsaJso are issued. 

1408. Id. ; when issued tvom court not of i'«cord. 

1409. Tille of bond tide purchasers before lei-y. not affected. 

1410. ExMntion may be levied upon cuiTent money. 

1411. Levy upon cerlidn evidences of debl- 

1413. Interest of bailor in ^oda pledgetl may be sold, 
14ia, When partners may apply for release of propeily levied upon. 

1414. Undertakings to be ^ven, 

141G. Provision, where a warrant of attachment haa also been levied, etc. 

1418. When the undertaking ennres to other judguienl creditors. 

1417. Hw iiartner's inlei-eat sold ; riffhts, etc., of purchaser. 

1418. Claim of property by a thii-d jjei-son, how tried. 

1419. Pi-oceediD(^ if claimant succeeds. 
1430. Inqui;ution not to prejudice clumant's right. 
1421. In itctioa against officer, indemnitors may be substituted as defbnd- 

1433. Notice of application and proofs thereupon. 

1433. Tei-ms may be imposed. 

1421. When indemnity i>elated lo part of projierty. 

1425. Application when officer is joined \rith indemnitors. 

1426. Eflmt of the order. 

1437. Officer to whom indemnity is (fiven, required lo give notice of action. 

1438. SaJe of personal property ; bow made. 

1439. Nolic«e of sale to be jHisted. 

S 1405. The eooda and chattels of a judgment debtor, not exempt, P 
r expreee provision of law, from levy and sale by rirtne of an execu- & 
HI. and hie other personal property, which is expressly declared by •■ 
w, fa be subject to levy by virtue of an execution, are, when situated 
Itbin the Junadiction of the officer, to whom an execution against 
wperty is delivered, bound by the execution, from the time of the 
mvety thereof to the proper officer, to be executed ; but not before. 
g lw6. Where two or more executions against property are issued, o 
it of the same or different courts of record, against the same judg- £ 
But debtor, the one first delivered, to an officer, to be executed, has "=' 
vferdnce, notwithstanding that a levy is tlrst made, by virtue of an 
Ideation snbaequently delivered ; but if a levy upon and sale of per- 
nal property has been made, by virtue of the junior execution, before 
1 actual levy, by virtue of the senior execution, the same property 
All not be levied upon or sold, by virtue of the letter.* 
§ 1407. Where there are one or more executions, and one or more i. 
urants of attachment, against the property of the same person, the * 
le prescribed in the last section prevails, in determining the prefer- m 
Lees of the executions or warrants of attachment; the defendant in 
le warrants of attachment being, for that purjwse, regarded as a judg- 
Unt debtor. 

|g 1408. But an execution, issued out of a court not of record, or a >• 
iarront of attachment, granted in an action pending in a court not of t, 
kcord, if nctually levied, has preference over another execution, issued *" 

K court, of record or not of record, which has not been pre- 
icd. 
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§§ 1409- 1415. EIECUTION; PEHSONAL PROPERTY, [chap. Jiii. 

TitiB of S 1409. The title to peraonal property, acquired before the ecttto] 

.iiona ndc levy of an execution, by a purchaser in good faith, and without notice 
£u£>«i^, •'hat '116 eiteoiition has been isEiied, is not affected by an execution de- 
not nOBct- Uvered, before the purchase was made, to an officer, to be executed. 
EiHKuUon ^ 1410. The officer, to whom an execution against property is de- \ 
Diny im lev- livered, must levy upon current money of the United States, belon^w 
(["iTOin't" ^ ''^6 judgment debtor; and miist pay it over, as so much money c^ 
inonc-jr. Iccted, without exposing it for sale ; except that where it consints of 
gold coin, he must sell it, like other personal property ; unlesa hd i> 
otherwise directed, by order of & judge, or by the judgment in the 
particular cause, 
i^f "poo § 1411. The officer, to whom an execution against property is deliv- 
SenMi of ered, must levy upon and sell, a bill, or other evidence of debt, belong- 
**'"■ ing to the judgment debtor, which was issued by a moneyed corpora- 

Ption to circulate as money ; or a bond or other instrument for the 
payment of money, belonging to the judgment debtor, which vfu 
executed and issued, by a government, stat«, county, public officer, « 
municipal or other corporation, and is in terras Tiegotiable, or payable 
to the bearer, or holder. 
iniareei of § 1412, The interest of the judgment debtor in pereonal proper^, 
yoods " subject to levy, lawfully pledged, for the payment of money, or tM 
m°y^« performance of a contract or agreement, may be sold, in the hands of 
»oi^. the pledgee, by virtue of an execution against property. The purcliiwer 

at the sale acquires all the right and interest of the judgment defat^ir. 
and is entitled to the possession of the property, ou complying with 
the terras and conditions, upon which the judgment debtor could ob- 
tain possession thereof. This section does not apply to properly, of 
which the judgment debtor is unconditionally entitled to the posspsiinn. 
whcnpftrt- § 1413. Where an officer has seized personal property of a parlnB* 
»ppi"»r ship, before or after its dissolution, upon a levy upon the intern*. 
JJ^J^j' therein of a partner, made by virtue of an execution against his iniU- 
krred vidual property, the other partners, or former partners, having u 
_^"- interest in the property, or any of them, may, at any time befora Hit 
sale, apply to a judge of the court, or to the county judge of the coin^i 
where the seizure was made, upon an affidavit, showing tJie facts, Iw 
an order, directing the officer to release the property, and to deliver ll> 
to the applicant. 

§ 1414. Upon such an application, the applicant must give an ande^ 
taking, with at least two sureties, approved by the judge, to the effect 
that he will account to the purchaser, upon the sale to be made by fl»- 
tue of the execution, of the interest of the judgment debtor in the pni|^ 
erty seized, in like manner as he would be bound to account lo ia 
assignee of such an interest ; and that he will pay t* the purrlioMr Uw 



balance, which may be found due upon the accounting, 
a sum, speci&ed in the undertaking, which must be ni^t 
value of the interest of the judgment debtor, iu the pn| 
the sheriff, as fixed by the judge. The provisions of ^' 
dred and ninety-live and six hundred and ninety-six o( 

Up the proceedings, taken as prescribed in this and the i 

g 1415. Where a warrant of attachment has been I 

Biterest of a defendant, as a partner, in jiersonal proper 

*Aip, and the attachment has been discharged as to ■ 
prescribed in sections six hundred and ninety-three ii > 
and ninety-four of this act, a levy, by virtue of an e\ 

^Jai» individual property, cannot be made upon hi* intei. - 
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unteas llie warrant of attachmeiit has been vacated, or an- 



S 1416. Where personal property of a partnership has been released, '^'"^ 
t>[MiQ giving an undertaking, as prescribed in the last three sections, if "ngeo 
ine ex«tutiun, by virtue of which the !evy was made, is set aside, or is {2^—^^ 
(utisAed without a sale of the interest levied upon, the undertaking orcSiwn 
enures to the benefit of each judgment creditor of the same judgment 
debtor, then having an execution in the hands of the same officer, or of 
another officer, having authority to levy upon that interest, as if it had 
be^n given to obtain a release from a seizure, made by virtue of such 
■n execution. 

§ 1417. Where personal property of a partnership has been so how pig 
nleased, the interest of the judgment debtor therein may be sold by ^"^j^i^ 
ftlia ofBcer ; and the purchaser, upon the sale, acquires all that interest, riahiB.a 
«if he was an assignee thereof. If the purchase-money exceeds the ^f P"™ 
asKHiDt of all the executions and warrants of attacliment, against the 
ijnmerty of the same judgment debtor, of which the officer has notice, 
teld of the lawful fees and charges thereon, the officer must pay the 
Vupliu intx> court, for the benefit of the judgment debtor, or other per- 
jm imtitted thereto. 

S 1418. If personal property, levied upon as the property of the cimi 
Ijodgment debtor, is claimed, by or in behalf of another person, as his ^j''£_ 
[jn^erty, the officer may, in his discretion, empanel a jury to try the mnon 
'nlidity of the claim. "* "^ 

LUIS*. If, by their inquisition, the jurors Jiiid that the property piwep 
ngs to the claimant, they must also determine its value. There- J.^^, 
lopon the officer may relinquish the levy, unless the judgment creditor ^ 
^ves him an undertaking, with at least two sufficient sureties, to the 
l^xt, that the sureties will indemnify him, to an amount therein speci- 
fied, not less than twice the value of the property, as determined by 
the JDry, and two hundred and fifty dollars in addition thereto, against 
■U damages, costs and expenses, in an action to be brought against 
Um, by the claimant, his asdgnee, or other representative, by reason 
if the levy upon, detention, or sale of any of the property, by virtue 
nf the execution. If the undertaking is given, the officer must detain 
file property, as belonging to the jndgment debtor, 

I % 1420. If the property is found to belong to the defendant, the find- lo^ow^ 
ing does not prejudice the right of the claimant, to bring an action toju 
ncover the property so levied upon, or damages by reason of the levy, ^' 

dttentioDi or sale. 

§1421. Where an action to recovera chattel, hereafter levied upon in bcUob 
bj- virtue of an execution, or a warrant of attachment, or to recover Jf^r^eJl 
damages by reason of a levy upon, detention, or sale of personal prop- niid«m«y 
Ivty, uereafter made, by virtue of an execution, or a warrant of attach- MMdu^i 
Ntent, is brought against an officer, or against a person who acted by fti"i"t* 
Us ccmmand, or in hia aid, if a bond or written undertaking, indem- 
kUytng the officer against the levy or other act, was given, in behalf of 
lie jnSgmeut creditor, or the plaintiff in the warrant, before the action 
frss coiDmenced, the person or persons who gave it, or the survivors, if 
■tw or more are dead, may apply to the court, for an order to substitute 
lie •pplicants, as defendants in the action, in place of the officer, or of 
Ihfl penii^n .^o acting by his command, or in his aid. 

g X'OZ. Notice of the application must be given to the attorney for noUco 
«^ nuzty to the action. If the defendant has not appeared, notice SSS'^ 



m^gi 



given to him personally. If the pleadings do not sufficiently tt 
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18. EXECUTION ; PERSONAL PROPERTY, [chap. iun,| 

show, that the case is one where the order may be granted, the &cts^l 
with respect thereto, muat be shown by affidavit, or other compeko I 
proof. The motion papers must, contain a written consent, to be nud ] 
a defendant in the action, executed by each person, who executed^ 
inatniment of indemnity, unleaa proof, by affidavit, ia fiimished. tJu ' 
those who do not consent are dead. Each consent must be ackoo* 
edged or proved, and certified, in like manner as a deed to be recoried 
in the county. 
Sj«™"*y § 1423. Upon granting the order, the coutt may, in its diflcretiw , 
- --' require the applicants to fnrniBh additional security to tbe p)aintiC>iii 
to pay the reasonable expenses of the defendant, necessarily incuiw 
before the order is granted ; or it may impose auch othA terms, for lb ' 
security of either of the original parties, as justice requires. 

§ 1424, If the indemnity, given by the applicants, pelated to a put 
only of the property, the court may, in a, proper case, direct, tlial tie 
action be divided into two actions; that the applicants be 8nbstitnt«4 
aa defendants in one, without affecting the other ; and that the eoutn- 
versy in each action be limited to that part of the property, in resped 
to which it ia to be continued. Where such an order is made, a aimilii 
application may be subsequently made, in the action which proceedl 
against the original defendant. 

§ 1426. If the officer, or person acting by his command, or in hjf aidi 
is joined as a defendant, >vith all the persona entitled to make an apptt 

'' cation, they may apply for an order to strike out his name, as a defent 
ant. If tie ia joined as a defendant, with one or more, but not ali d 
them, those who are not made defendants, may apply to be substituld 
as defendants in his place. In either case, the application is madeii 
the same manner, and is eubject to the same provisions, aa if it m 
made as prescribed in section one thousand four hundred and twenty 
one of this act. 

§ 142tJ. An order, made as prescribed in the last five sections, J"" 
not affect the merits of the cause of action, or of the defence, except « 
far aa it limits the controversy to particular property. But if the suH 
stitiited or remaining defendants recover judgment, they are eoBI 
to single costs only. If the action is discontinued, or the cotnplf 
dismissed, a new action may be brought, as if the former action ' 
not been brought. 
§ 1427. Where an action is brought, in a case where one ot more pW 

I sons are entitled to make an application, for an order of substitntiw 
aa prescribed in section one thousand four hundred and tweuty-ooe i 

e this act, the officer, to whom the instrument of indemnity was ^re>i 
cannot maintain an action thereupon, against a person entitled to mtir 
but who has not thade, such an application ; unless notice of the cpii_ 
mencement of the action against the officer, or the person acting bylu 
command, or in liis aid, is given, before the trial thereof, or at leafl ta 
days before judgment by default ia taken therein, either to the attoniej 
whose name ia subscribed to the execution or warrant of attachraenl, 
or, persoimlly, to the judgment creditor, or to the plaintiff in tb» 
action in which the warrant of attachment was issued, or to one of tbe 
persons who executed the instrument of indemnity. 

S 1428. Personal property must be offered for sale, in such lots and 
parcels, aa are calculated to bring the highest price. Except whert 

»■ the officer is expressly authorized, by this article, to sell property n* 

in his possession, personal property shall not be offered for sale, unlM 

it is preseiit, and within the view of those attending the sale. 
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g 142d. At least six days' previous notice of tlie time and place of a jj^yo^^ 
ike of personal property, by virtue of an execution, niuBt be given, by saietouo 
feting conspicuously written or printed notices thereof, in at least P°'^^- 
iiee public places of the town or city, where tlie Bale is made. 



ARTICLE THIRD. 




V H80. To whfti leaeehold propwty this article applies. 

1431. Rfeal property held In trust, when liable to execution. 

1432. Equity of redemption ; when not to be Bold. 
H33. Direction to be indoreeiJ on execution. 
M34. Notice of aale of real property! bow gfiven. 
1135. Property, how described therein. Part may be sold. 
1438. Penalty for irreg^ilarity in gale. 

1437. Manner of conducting eale. 

1438. Sheriff to make duplicsl« certificates of sale. 

1439. Certificate to be reconled, etc. 

1440. Title lo real property notdiveated before deed. 

1441. Righta of holder of the property duriojf intermediate period. 

1442. Order to prevent waste; when and how applied for. 

1443. Proceedings to punish violation of the order. 

1444. Mode and extent of puniehment. 

1445. How wan'ant, etc., superseded. 
144ti. When and huw real property Bold may be redeemed. 

1447. By whom such redemption may be made. 

1448. Such re<leinplion avoida the sole. 
144S. When creditor may redeem. 

1460. What sum to be paid, etc., when creditor redeems. 
14BI. Redemption by another creditor from a redeeming creditor. 
14&3. Id.; when second redeeming- LTeditor has the prior lien. 
1453. Subsequent redemptions by other creditors. 
14M. When creditor may redeem after fifteen months. 
14!iS. Wbeo redemption must be made at F>herifi*'a office. 
14S6. Original purchaser may redeem, when also a creditor. 
1467. Creditor may redeem agun under another judgment, o 
]4fiS. Redemption by person entitled to redeem part. 
1459. Redemption by owners of undivided ebarea. 

1400. Id.; by creditors having liens on undivi<led shai'eB. 

1461. Right to redeem not aflected by agreemeul, 
1463. To whom money ptud upon redemption. 

1463. Certificate of satisfaction required to elTect redemption by creditor. 

1464. What evidence a redeeming judgment creditor must furnish. 
" '"i. 111.; as to mortgage creditor. 

Id.; as to executor or administrator. 

Officers to kee[i papers open to inspection ; when to file them. 
WhMi redemption t«kea effect. 
Ceriiticat« to be given, when redemption made. 
Certificate may be acknowledged and recorded. 
Wlien and by whom conveyance to be executed. 
To whom conveyance to be executed. 

When conveyance made toeiecntororadmioistrator; effect thereof. 
Asmgnment must be acknowledged and filed. 
Under-sheriff or successor to act, if sheriff diee. 
Honev may be paid, etc., to undyr-Bheriff, or deputj-aheriff, who 
euld pr 



<r mortgage. 



d property. 
. Application of this article to sale by corooer, 
•ppoint«i, etc. 
1478. Id,; where coronei' or pei'son appointed dies, ei 



r person specially 



I, The expression, " real property", as used in this and theToirt«^| 
~f article, includes leasehold property, where the lessee or 
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S 8 1431- 1438. EXECUTION; REAL PUUPERTY. [caJLf. 

aaaignee is possessed, at the time of the sale, of at least Ave ; 
>pidkB. unexpired term of the lease, and also of the building or buitdiof 
any, erected thereupon. 

§ 14'il. Real property, held by one person, in trust or for tbti n 
another, is liable to levy and sale by virtue of an execution, u 
upon a judgment recovered against the person, towhoee use it 
held, in a case where it is prescribed by law, that, by reasoD (A 
invalidity of the trust, an estate vests in the beneficiary ; but sp 
provision is not otherwise made by law, for the mode of subjectii 
to his debts. 
§ 1432. The judgment debtor's equity of redemption, in real i 

<□ erty mortgaged, shall not be sold by virtue of an exfecntiou, is 

upon a judc'ment recovered for the mortgage debt, or any part the 

§ 1433. Where an esecntion against property, is issued upon a j 

ment, specified in the last section, to the county where the mortgi 

I. property is situated, the attorney, or other person who Bubsr.riM 
must indorse thereupon a direction to the sheriff, not to levy it \ 
the mortgaged property, or any part thereof. The dire<:tian 1 
briefly describe the mortgaged property, and refer to the book 
page, where the mortgage is recorded. If the execution u not 
lected out of the other property of the judgment debt^ir, t.hft uh 
must return it wholly or partly unsatisfied, as the case requires. 

^ § 1434. The sheriff who sella real property, by virtue of an exeon 
must previously give public notice of the time and place of the sal 

'■ follows: 

1. A written or printed notice thereof must he conspicuously 
ened np, at least forty-two days before the sale, in three public pli 
in the town or city where the sale is to take place, and also in t 
public places, in the town or city where the property is situated, i 



sale is to take place in another town or city. 
2. A copy of the notice must be published, at leaat o 



e in e 



n weeks, immediately preceding the sale, in a newspaper 
lished in the county, if there is one ; or, if there is none, in tne n 
paper printed at Albany, in which lepal notices are required 1 
published. 

§ 1435. In each notice, specified in the last section, the real proj 
to be sold must be described with common certainty, by setting 
the name of the township or tract, and the number of the lot, if I 
is any, or by some other appropriate description. The validity 
sale is not affected by the fact, that the property sold is part only o 
property advertised to be sold, 
mJiK?^' § 1436. A sheriff who sella real property, by virtue of an execo 
r ftuiio. without Iiaving given notice thereof, as prescribed in the last two 
tions, or otherwise than as prescribed in this chapter, forfeits oat I 
sand dollars to the party injured, in addition to the damages m 
the latter sustains thereby. 
— _._ -J g 1437, Where real property, offered for sale by vrrttin of an ei 
"■- ""'"^ tion, (jonsiets of two or more known lots, tracts, nr : - ' —' 
tract, or parcel must be separately exposed for sali". 
is the owner of, or is entitled by la,w to redeem, a dl-i 
property, of any other description, renuirft" tlmt pn; 
lor sale separately, the .-ii- ■ ' 
real property shall be exp 
to sell, ill order to satisfy 
§ 143B. The sheriff, wL- 
274 



EXECUTION ; REAL PROPERTY. 



§§ 1439-1* 



lioD, must make out, subscribe, and acknowledfje before au officer ij„[gj^p. 
Iflthorized to take the acknowledgmeut of a deed, duplicate certificatea Gautci or 
it the sate, cootaining : "'** ^m 

I 1. The name of each purchaser, and the time when the sale was ^M 

2. A particular description of the property sold. ^M 
S. The price bid for each distinct parcel separately sold. ^M 
4. The whole consideration money paid. H 
g 1431). The sheriff must, within ten days after the sale, file one of '-^£'""'4 

th« duplicate cert.ificates, in the ofhce of the clerk of the county, and ^nied^M 
Uliver another to the purchaser. If there are two or more purchasers, ^M 

I eertific&te must be delivered to eacfa. The clerk must immediately H 

word the certificate iu a book, kept by him for that purpose, and must H 

index the record, to the name of the judgment debtor. His fees for so H 

ifAi\g must be paid by the sheriff, as part of the expenses of the sale. H 

!tl440. The right and title of the judgment debtor, or of a person tiub iv^I 
tiolditig under him, or deriving title through him, to real property, sold ".'^ f^|^| 
fcjr virtue of an execution, is not divested by the sale, until the expira- diresiad H 
bun of the period, wlthiu which it can be redeemed, as prescribed iu il^ H 
this article, and the execution of the Bberifi"8 deed. But if the property H 

U not redeemed, and a deed is executed in pursuance of the sale, the ■ 

jnntee in the deed is deemed to have been vested with the legal H 

estate, from the time of the sale, for the purpose of maiiitairiiiig an I 

Mtion for an ijijiiry to the property. ^H 

g 1441. The person entitled to the possession of real property, sold hifd«r«^B 
by virtue of ait execution, as prescribed in the last sectiou, may, during the p<;^^| 
Qie period therein specified, use and enjoy the same as follows, without f,|i£rm^^| 
Viag chargeable with committing waste : atepe^^l 

1. Ha may use and enjoy it in like manner, and for the like pur- ^M 

|Kme, as It was used and enjoyed before the sale, doing no permanent ^M 

njnty to the freehold. ^M 

I S. He may make necessary repairs to a building, or other erection ^M 

jbereupon. But this subdivision does not permit an alteration In the ^M 

}ona or structure of the building, or other erection. ^M 

3. He may use and improve the land, in the ordinary course of hus- ^M 
^andry ; but he is not entitled to a crop, growing thereon, at the expi- ^M 
Wioik of the period of redemption. ^M 
I 4- He may apply any wood or timber on the land to the necessary ^M 
B}>aratiou of a fence, building, or other erection, which was thereupon ^M 
|t the time of the sale. ■ 
, 5. If he actually occupies the land sold, he may take necessary fire- ^| 
rood therefrom for use in his household. ^M 
. g 1442. If, at any time during the period allowed for redemption, onisrM^I 
|is jiidgmeDt debtor, or any other person in possession of the property u-^Me"^| 
bid, conimitfl, or threatens to commit, or makes preparations for com- ™„'',^'',^?^| 
pittiug. waste thereupon, the supreme court, or any justice thereof, t'umi ftrifl 
vithiQ the judicial district, or the county judge of the county, in which ^M 
be property, or any part thereof, is situated, may, upon the applica- H 
hnt of toe purchaser, or his assignee, or the agent or att.orney of either, H 
^od proof, by affidavit, of the facts, grant, without notice, an ord^r, H 
irstmiiiiiiL' liie wrong-iloer from committing waste upon the property. H 

' 'ii" person, against whom such an order is granted, com- Ptonoed^l 

■ latiou thereof, after the service upon him of the order, jlulfi^jH 

■ the affidavit upon which it was granted, the court or ^"^ij^B 

jiL^^^^^rvof, by affidavit, of the facts, may grant an order, requir- " ""■■ 
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ing him to show cause, at a time and place therein Bpecified, ' 
should not be puniahed for a contempt. 

§ 1444. If, upon the return of the order to show canoe, it satja^ 
* appears, that the person, required ta ahow cause, baa violat 
former order, tlie court or judge may either punish liim, aa pre 
by law for the pmiishment of a contempt of a court of record 
than a criminal contempt ; or may grant a warrant, directed 
sheriff of the county, reciting the former order, and th« vi 
tliereof, and commanding the sheriff to commit the wrong doer < 
confinement, for a term specified therein, not more than one y€ 
person thus committed cannot be admitted to the liberties of tfae 

§ 1445. The warrant may be superseded, and the prison 
charged, by an order, in the discretion of the court or judge C' 
ting him, upon hia executing, to the person who applied for the w 
an undertajiing, in a sum fixed, and with nureties approved, 
court or judge, to the effect, that he will pay any judgment, wh 
applicant, or his assignee, or other representative, may recovei i 
him, by reason of any waste theretofore or thereafter committed 
property ; and upon hia paying to the applicant, for the coe 
expenses of the proceedings, a sum, fixed by the court or judge. 

g 1446. Within one year after the sale of real property, by tj 
an execution, a person, specified iu the next section, may red 
. by paying to the purchaser, his executor, administrator, or sa 
or to the sheriff who made the sale, for the use of the person ao ( 
thereto, the sum of money which was paid upon the sale, with j 
from the time of the sale, at the rate of ten per centum a yeiv. 

§ 1447. The redemption, specified in the last sectiou, may be 
either by the judgment debtor, whose right and title wore 6<dd 
his heir, devisee or grantee, who has acquired, by inheritance, 
deed, sale, by rirtue of a mortgage or of an execution, or by an; 
means, an absolute title to the property proposed to be redeero 
in a case specified in section one thousand four hundred and fift; 
or one thousand four hundred and fifty-nine of this act, to a 






§ 1448. Upon payment being made, by a person entitled to l 
I rea! property, as prescribed in the last two sections, the Bsb 
property redeemed, and the certificates of the sale, ae far aa the; 
thereto, become null and void. 

§ 1449. Real property, sold by virtueof an execution, whidin 
at the expiration of one year after the sale, unredeemed by the 
or persons entitled to redeem it, as prescribed in the last three « 
may be redeemed, within tliree months after the expiration of tfc 
by the creditors specified, and upon the terms and in the maoii 
scribed, in the following sections of this article. 
|> § 1450. In a case specified iu the last section, a creditor, hai 
,' his own name, or aa executor, administrator, assignee, trua 
otherwise, a judgment rendered, or a mortgage duly rewi 
time before llie expiration of fifteen months from tlie tint 
which is a lien upon the real property sold, may redeem C 
by paying the sum of money, which was paid upon Ihe I 
with interest at the rate of seven per ueT^lum i *" 

the sale, and executing a certUi'' 
section one thousand four huudi < '■ 

g 1461. Where a creditor hua. i 
ill the last section, any other tTCi.. 



CBAP. xm.j 

from the piirchaeer, na tliereiii prescribed, may redeem it from the first 
miiig creditor, as follows : 

le miist reimburse to the first redeeming creditor, his executor, 
istrator, or aaeiguee, the sura paid by hira to redeem the prop- 
with interest at the rate of seveu per centum a year, from the 

irf his redemption. 

^' i. He mnst execute a certificate of satisfaction, relating to his judg- 
ment or mortgage, in lilie manner aa the first redeeming creditor waa 
mqaired to do. 

3. If the judgment or mortgage, by virt.ue of which the first creditor 
redeemed, is prior to the judgment or mortgage of the second creditor, 
(be second creditor must also pay to the first creditor, the sum specified 
in the certificate of satisfaction, executed by him upon his redemption, 
with int«reet at the rate of seven per centum a year, from the time of 
his redemption ; unless the first redeeming creditor's judgment or 
mortgage had ceased, when he redeemed, to be a lien as against the 
"**■' ttd redeeming creditor ; in which case, the latter need not pay any 
if the Slim, specified in the certificate. 

"■". Where'the lien of the second redeeming creditor's judgment 

!, is prior to that of the first redeeming creditor's judgment 

_e, 90 that the former redeems, without paying the sum, 

!r in the latter's certificate of satisfaction, the latter may, with- 

icuting another certificate of satisfaction, again redeem from the 

, or from any subsequent redeeming creditor, in a case, where 

mid have been entitled to redeem, if hia first certificate had not 

i executed; and he has the same rights, with respect to any cred- 

ideeming from him, as if hia first certificate had l>een executed, 

I lie made his second redemption. _ 
* '"". A third or other creditor, who might have redeemed, aa pre- 

1 in the last four sections, may redeem &om the second or any 
tt creditor, who has redeemed, in the manner, and upon the terms 
Conditions, prescribed in the last two sections. 
11454. A. creditor, who might have redeemed within fifteen months 
f the sale, as prescribed in the last four sections, may redeem from' 

ther redeeming creditor, although the fifteen months have elapsed ; 

l«d, that he thus redeems within twenty-four hours after the last 
Jons redemption. 

mSS, A reaemption, made by a creditor, on or after the last day 
T fifteen months, must be mode at the sheriff's office of the county. 
'Aerifff or his under-sheriff, or a deputy-sheriff, in his behalf, must 

1 at the sheriff's office, for that purpose, on the last day of the 

I months, and on each day thereafter, in which a redemption can 

ide, during the time when the sheriff's office is required by law 
i kept open. In the absence of the sheriff, the redemption may be 

I, l>y paying the necessary money, and delivering the necessary 
I, to the under-sheriff, or to any deputy-sheriC present at the 
'a office. If the term of office of the sheriff, who made the sale, 

[ptred, and he, or hia under-sheriff, or a deputy-sheriff author- 

II ia his behalf, to receive the necessary money and the necessary 
I, is not present, the money may be paid, atid the papers may bo 
wd, to the sheriff then in office, or to the under-sheriff or a 

l;]r-t(heriff of the latter. 

16. If the purchaser, at the execution sale, of property, which 
t redeemed by a creditor, as prescribed in this article, is also a 

ir of the judgment debtor, and as such could redeem from a pur- 
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clioser, or a redeeming' creditor, he may avail himself of h!s judgiaeiit 
r mortgage, to redeem from any other redeeming creditor. 
§1457. The judgment creditor, by virtiip of whoae execution real 
property has beeii aold, cannot avail himself of the judgment, upon 
which the execution was issued, to redeem the property ; nor, except 

* as otherwise specially prescribed in this article, can a creditor, whohw 
once redeemed, avjul himself of the same judgment or mortgage, to 
redeem again. But if either has another judgment or-mortga^, wjiich 
would entitle him to redeem, he may avail himself thereof for tha< 
purpose, in the same manner and on the same terms, ns any othei 
creditor. 
§ 1468, Where a person, who has an absolute title to, or a jtidginenl 

" or mortgage, which is a lien upon, a distinct parcel only of the real 
property, sold by virtue of an execution, would be aaUiorized, by thix 
article, to redeem the property, if his title or lien extended ta the 
whole, he may redeem, from a purchaser, the entire projierty sold, or 
from a prior redeeming creditor, the entire property redeemed by thai 
creditor ; except that if his title or lien extends to a distinct parral 
only of one or more parts of the property, which were separately boH 
he can redeem, from a purchaser, only the part or parts thus separately 
sold, in which his distinct parcel is included. 
§ 1459. Where two or more persons own undivided shares, as joint 

■ tenants, or as tenanU in common, in real property, sold by nrtue of W 
execution, or in a distinct parcel thereof, which has been separaW." 
sold ; each of them may redeem, from the pnrchaser, as prescribed in 
sections one thousand four hundred and forty-six and one thoiinand 
foiir hundred and forty-aeveu of this act, the share or inlerest, boloti^ 
ing t« him, by paying a part of the purchase money, bid for the prop- 
erty, or for that distinct parcel thereof, bearing the same proportiin 1" 
the whole, as the share or interest, proposed to be redeemed, beai" 1# 
the property, or distinct parcel separately sold, of which it is a part: 
together with interest on the sum so paid, from the tome of the sal*, a> 
the rate of ten per centum a year. 

g 1460. Where the judgment or mortgage of a creditor. euUtlwI \fi 
redeem, is a lien upon an undivided share, specified in the last sectiMi 
he may redeem, from a purchaser, that undivided share, by payh^ 
him the same proportion of the purchase money, which the owiw 
must have paid to redeem it, as prescribed in the last section ; orbi 
may redeem, from a prior redeeming creditor, the entire property W , 
deemed by the latter, with like effect and in the same manner, as if , 
his lien attached to the whole. 
§ 1461. The sheriff, the purchaser, the judgment creditor or a 

f ing creditor, cannot, by his agreement or other act, in any 

^ impair or prejudice the right of any other person to redeem, u pit-' 
scribed in this article. 

§ 1462. The money required to be paid by a creditor, in 
effect a redemption of real property, as prescribed in this 
be paid to the purchaser or creditor, from whom tlie pro 
redeemed, his executor, administrator or assignee ; or it 
for the use of the person so entitled thereto, to the sheriflT 
the sale. 

! g 1463. The certificate of satisfaction, requit.. 
creditor, in order to effect a redemption of !■ 
acknowledged or proved, and certifieu, in lih-' •■-■ 

.. recorded in the county; must describe, with v 
278 
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Igment or mortgage under wtiinh he redeems, and specify the sum 
10 thereupon ; and niiiat state, that the redemption satisfies the judg- 
»nt or mortgage, in full, or to a specified amount. It must be &lea 
the county clerk's office, at or before ttie time when the money is 
lid to effect the redemption, unless the money is paid to the sheriff; 
which caae, the certificate must also be delivered, at the time of the 
Ljmeut, to the sherifT, who must file it in the county clerk's office, as 
weribed in section one thousand four hundred and sixty seven of this 
t. 

Th« county clerk, Immediately after the execution and recording of 
e deed, must enter in his docket, the satisfaction, or partial satisfac- J 

in, of a judgment specified in a certificate so filed, as required by I 

w, when a judgment is collected, by virtue of an execntiou. If a I 

or^sge, specified in the certificate, is recorded in his office, he must I 

,Qcel and discharge the mortgage of record, if it is satisfied by the I 

iTtilicate ; or, if it is only partiaUy satisfied, he must make a minute I 

' the partial satisfaction, upon the record thereof. If the property | 

ortgaged is situated in a county, in which there is a rej^ter, the 
mnty clerk must transmit a certified copy of the certificate to the 
gister, who must, iu like manner, cancel and discharge the mortgage 
record, or make a minute of the partial satisfaction thereof. The 
erk's and register's fees, for performing the services specified in this 
ction, must be paid by the sheriiT; who may require the person 
ttitled U) a deed to pay him the amount thereof, before the deed is 
liivered. 

31464. In order to entitle a creditor by judgment to redeem real wtiud 
"operty, aa prescribed in this article, 1ie must, when he redeems, file Tede«J 
toe county clerk's office, or deliver to the eherifi', as the case requires, i^Jj^ 
« following endence.of his right: mnatlS 

1. A copy of the docket of the judgment, under which he claims the ""^^ 
At to redeem, duly certified by the county clerk. 
8. Each assignment of the judgment, which is necessary to establish 
a ri^bt. An assignment so filed or delivered must be acknowledged 
■ proved, and certified, in like manner as a deed to be recorded, or i 

le execution thereof must be proved, by the affidavit of the creditor, 
' of u witness thereto; unless it has been filed, and entered, as pre- | 

ribed in article third of title first of chapter eleventh of this act, in 
bich case, a certified copy thereof must he filed or delivered. 
S. An affidavit, made by him, or his attorney or agent, stating truly 
le sum remaining unpaid on the judgment, at the time of claiming 
le right to redeem. I 

§ 1«J5. In order to entitle a creditor by mortgage to redeem real ^''ijjfi 
ronerty, as prescribed in this article, he must, when he redeems, file ot^9 
i the county clerks office, or deliver to the sheriff, the following evi- ^ 
enoe of his right : 

1. A copy of the mortgage, under which he claims the right to 
)de«m, duly certified by the clerk or register of the county. 

2. Each assignment of the mortgage, which is necessary to establish 
la right, acknowledged or proved, and certified, as prescribed in the 
ifft aection for an assignment of a judgment, unless it has l>eeD 
toorded : in which case a certified copy of the record must he filed or 
slivered. 

3. An affidavit, made by him, or by his attorney or agent, stating truly 
te 6UID remaining unpaid on the mortgage, at the time of claimuig the 
IWUp wdeen t. 
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§ 1466. Id either of the cases specifieil in the last two 
the person, proposing to redeem, claims to Ire entitled b< 
reason of his being an executor or administrator of a person, 
living, would be entitled to redeem, he must tile or deliver, with the 
other papers therein prescribed, a certified copy or a sworn copy of his 
letters testamentary, or letters of administration. 

' § 1467. The eherifT to whom one or more papera, specified in the 
last four sections, are delivered, must keep them open, at all reasonable 

J times during the period allowed for redemption, to the inspection of all 

»■ persons interested. He must have all those papers at the sheRff~s 
office, at the times when he is required to attend thereat, for the purpose 
of enabling creditors to redeem, as prescribed bylaw; and he most 
file them in the coimty clerk's office, within three days after the exe- 
cution of the deed, 

§ 1468. A redemption by a creditor is effected, only when he its 
paid all the money required to be paid, and filed or delivered all the 
papers, required to be filed or delivered, as prescribed in this article; 
and a waiver of any of those requirements is void, as a^inst a peraoD . 
who is entitled subsequently to redeem. Where a redemption is tbw 
efTected, it vests in the redeeming creditor all the right, title, and 
interest, which the purchaser acquired by the sale. 

° § 1489. Where a redemption is made, as prescribed in this article, 
' the officer or other person, to whom money is paid, or a paper ia 
delivered, for the purpose of eflfectiiig the redemption, must execute 
and deliver, to the person paying the money or delivering the paper, ft 
certificate, stating all the facta which transpired before him, with reapect 
to the redemption. 

J § 1470. Such a certificate may be acknowledged or proved, and te^ 
tified, in like manner as a deed to be recorded in the county where tb? 

* property Is situated. The recording thereof, in the office of the clerk 
or register of that county, in the book for recording deeds, has the 
same effect, as against subsequent purchasers and incirnibrant^n, u 
the recording of a conveyance. 

1 y 1471. Immediately after the expiration of fifteen months from the 
time of sale ; except where a redemption has been made on the latt 

' day of the fifteen months, and, in that case, immediately after th" 
expiration of twenty-four hours from the last redemption ; the shMill. 
who made the sale, must execute the proper deed or deeds, in order «• 
convey to the person or persons entitled thereto, the part or parts of (he 
property sold, which have not been redeemed by the judgment debtor. 
his heir, devisee, or assignee. The deed conveys to the grantee therein 
the right, title, and interest, which were sold by the sheriff. 

§ 1472. If any part of the property remains unredeemed by a creJ- 

B itor, it must be conveyed, by the sheriff, to the purchaser upon ik^ 
sale, except where the certificate of sale has been assigned ; in whii'li 
case, it must lie conveyed to the last assignee. Any part or parti vt 
the property sold, which have been rendered* by a creilltor, tntist *« 
conveyed by the slieriff, to the last redeeming creditor. ■ -- ■ -^ - 
he has assigned the certificate of redemiitioii, or hun ' 
other assignment of his right, title, and interest In 
redeemed by him; in which case, it must be convey f . 
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I de«d, the sheriff must execute and deliver the deed to his^^ 
t or administrator. The property so conveyed must be held, in tr 
fjiie use of the heirs or deviaeea of the decedent, subject \a the ,^|^' 
I bis widow, if there ia one ; but it may be sold, in a proper 
Etiie payment of his debts, in the same manner aa laud, whereof 

Jseized. 

(1474. Before an assignee, or his executor or administrator, is ;^»ign-J 

entitled to a deed, as prescribed in the lost two sections, each assign- 

ment, under which the deed is claimed, must be acknowledgod or''?"*'?* 
imnred, and certified, in like manner aa a deed to be recorded in the 
county where the property is situated, and must be filed in the office 
of the clerk of that county. 

§ 1475. Where a sheriff dies, is removed from office, or becomes 
otherwise disqualiiied to act, at any time after making a sale of real 
property, by virtue of an execution, the property, or a distinct parcel 
ttiereof, may be redeemed, by paying the necessary money, and 
delivering the necessary papers, to his under-sheriff, who must also 
txeente and deliver the proper deed or deeds of property, not redeemed 
W the judgment debtor, his heir, devisee, or graiifee. If the under- 
tteriff also dies, is removed from office, or becomes otherwise disquali- 
fied to act, the property may be redeemed, by paying the necessary 
money, and delivering the necessary papers, ta the sheriff's successor 
inomce, who must also execute and deliver the proper deed or deeds, 
^e nnder-aheriff or the sheriff's successor, as the case requires, pos- 
all the powers, and is subject to all the duties and liabilities, 
Df the sheriff who made the sale, touching the redemption and con- 
feyanm of property sold, and the proceedings relating thereto: and 
>sch provision of law, regulating those proceedings, and applicable 
lo the sheriff who made tne sale, is applicable to his under-sheriff or 
iccessor. Thia section applies where a sale was made, either before 
' after this act takes effect. 

§ 1476. Where real property is sold, by virtue of an execution, by 
e iinder-sheriff or a deputy-sheriff, in behalf of the sheriff, money 
'equirad to be paid, or a paper required to be delivered, to the sheriff, 
n order to effect a redemption, as prescribed in this article, at any 
irae before the last day of the fifteen months ft'om the time of the sale, 
ay be jmid or delivered, either to the sheriff, or to the under-sheriff 
deptity-sheriff, who made the sale. 
g 1477. Where real property is sold, by virtue of an execution, by a Appiici 
traou specially appointed by the court, as prescribed in section one utTeio t3 
ouaana three hundred and sixty-two or section one thousand three "^ ' 
landred and eighty-eight of this act, it may be redeemed, aa pre- ]> 
Efibed in this article, as if it had been sold by the sheriff, except as ^ 
pIIowb: <i 

I. Money, required to be paid, or a paper, required to be delivered, 

o llie sheriff, in order to effect a redemption, as prescribed in this 

irtide. at any time before the last day of the fifteen months from the 

r ' ' I , must be paid to the officer who made the sale ; unless 

i'led to redeem, his agent or attorney, files with the 

iTity, with the paper or papers required to be filed, or to 

I he sheriff, for the purpose of effecting the redemption, 

the effect, that tlie officer is dead ; or has been removed ; 

i a coroner, that he is no longer in office ; or that after 

:Il, the affiant has been unable to find him within the 

case, the money may be pmd into court, by paying 
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it to the county treasurer, to the credit of the caiiae, wilti like elTrcl. 
m where it is paid to the aherilf, aft«r a sale by the latter. 

2. The provieioiiB of secUon one thousand foar hundred and fifty-fira 
of this act, apply to a redemption, upon a sale made aa prescribed in 
this section ; and the officer, who sold the property, must attend, as Om 
sheriff is therein required to attend. If he is not present, the redemp- 
tion may be effected, as prescribed in that section, for redemption in a 
case, where the term of office of the sheriff, who made the sale, ba.« 
expired. 
~^r*or ^ 1478. If, when the period for redemption expires, a coroner, otu 
<i »p- person specially appointed by the court, who has sold real xiro^ferly, iij 
■" virtue of an execution, is dead, or has been removed, or, in the case of 
a coroner, if he is no longer in office, the court must, upon the apnU( 
tion of a person entitled to a deed, appoint a person, to ex( " " 
deed accordingly. 
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Sbctioh 1479. When evicteil purchaser may recover purchase- 

1480. Remedy of judgment creditor tbereupon. 

1481. Contribudon between ownerB of real property. 

1483. Id. J when part owner redeems. 
. 1483. Oi'der of contribution. 

1484. Contribution, how enforced by me&cH of original joe 

1485. Heciuimtes to preserve the lien. 

1486. Entry upon the docket. 

§ 1479.. The purchaser of real property, sold by virtue of an ettea- 
■ tion, his heir, devisee, grautee, or assignee, who is evicted from &b 
possession thereof, or against whom judgment is rendered, in an vHm 
to recover the same, may recover the purchase-money, with inlerest, 
from the person for whose benefit the property wa^ sold, where tl» 
judgment was rendered, or the eviction occurred, in conseqi 
either : ~ 

1. Of any irregularity in the proceedings concerning the sail 

2, Of tlie jud^gment, upon which the execution wns issui 
vacated or reversed, or set aside for irregularity, or error in fa . 

if § 1480. Where final judgment is rendered, Bgaiiiet the def* 

in an action specitied iu subdivision first of the last section, tbtt ju<)|- 

"• ment, by virtue of which the sale was made, remains, in his fuvot, tbImI 
and effectual against the judgment debtor tjierein, hie execiit<ir, admin- 
istrator, heir or devisee, for the purpose of collecting the sum pud mi 
the sale, with interest. He may accordingly have a further emwotii'ii 
upon that judgment; but the execution does not affect a purchaMr iu 
good faith, or an incumbrancer by mortgage, judgment, or ollierwis*- 
whose title or whose incumbrance accrued, before the actual levy 
thereof. 

§ 1481. Where the real property of two or more persuuK In tiaHf 'f' 
satisfy a judgment, and the whole of the judgment, or inn- ' 

f proportion thereof, has been collected, by a sale of tlie :■ 
one or more of them, by virtue of an execution lasued i. . 
ment; the person so aggrieved, or hia executor or ftdi 
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nainlain au action, to compel a just and equal contribution by all the 
^etBoiia, who»e real property ought to contribute as presL-ribed in the 
next aectioti but one. 

g 1483. Where the heir, devisee, or grantee, of a judgmefit debtor, W-; whJ 
tisving an abHohite title to a diBtinut parcel of real property, sold by j^""" 
virtue of an execution, redeems, us prescribed in section one thousand 
four hundred and fifty-eight of this act, the property sold, or any part 
w parte thereof eeparately sold, which include his property ; he may, 
in like manner, maintain an action, to compel a justand equal contri- 
bution by those, who own the residue of the property thus redeemed. 

S 1483. Where an action ia brought, aa prescribed in the laat twoomerol 
Mctions, the real property is liable to contribution in the following omT 
«d«: 

1. If it comprises different undivided shares or distinct parcels, 
which have been conveyed by the judgment debtor, they are liable in 
fflicoeesion, commencing with the portion last conveyed. 

2, If it comprises different undivided shares or distinct parcels, 
wiiifh have been sold by virtue of two or more executions, they are 
lisWe in succession, commencing with the portion sold under the 4aat 
Mid youngest judgment. 

'i. If it comprises different undivided shares or distinct parcela, some 
of*hich have been conveyed by the judgment debtor, and some of 
which have been sold by virtue of one or more executions, they are 
Respectively liable in succession, according to the order prescribed in 
Uie first and second subdivisions of this section. 

§ 1484. For the purpose of enforcing contribution, as prescribed in ^n 
the lost section, the court, in which the action ia brought, may, and in ena 
a proper case, must, permit the plaintiff to use the original judgment, ^jj 
had to collect, by an execution issued thereupon, out of any real prop- jam 
Er^ subject to the lien thereof, the sum which ought to be contributed 
by that property. For that purpose, the lien of the original judgment, 
ilpon that real property, when preserved, as prescribed in the nest sec- 
iou, continues, for the term prescribed in sections one thousand two 
iimdred and fifty-one and one thousand two hundred and fifty-tive of 
his act, to the extent of the sum, which ought to be so contributed, 
lot withstanding the payment made by the party seeking contribution. 

§ 1466. The Ben of the original judgment may be preserved, as pre- H»q 
cribed in the last section, by filing, in the clerk's office of the county jj," 
vhere the real property is situated, within twenty days after the pay- 
oent, for which contribution ia claimed, an affidavit, in behalf of the 
rersoti aggrieved, stating the sum paid, and his claim to use the judg- 
aent for the reimbursement thereof, with a notice, requiring the clerk 
make the entries specified in the nest section. But the lien is not 
(reserved, as against a grantee or mortgagee in good faith, for a valu- 
,ble consideration, without notice, and before the entries are actually 
nade. 

^ 14S6. On filing the affidavit and notice, the clerk must make, upon Kntnq 
be docket of the judgment, an entry, stating the sum paid, and that "">""« 
h« jtidgmeut is claimed to be a lien to that amount. Where it is 
ioflind to preserve the lien, upon property situated in two or more 
otiDties, a iumilar affidavit and notice must be filed with, and a similar 
nti7 made by, the clerk of each county. 
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Execution, against the person. 

Sscnoji 1487. In what easeH execution may be issued against the p«rwni. 
14BS. l>i.; Bgainet ». woman. 

1489. When execution n^nst property must be Grat iBBued. 

1490. Simultaneous executions not allowed againat property and pana& 

1491. Id.; when debtoi' has been taken. 
1493. New eiecnlion may issue aft«r escape. 

1493. Id.; when debtor dies charged in execution. 

1494. Id.; when creditor discharges debtor after thirty days. 
14t>5. New execution not to be enforced against real propeit> sold, do. 

§ 1487. Where a judgment can be enforced by execution, as pre- 
■y scribed in section one tnoiisand two hundred and forty of this act, an 
^^ execution, against the person of the judgment debtor, may be isaoed 

thereupon, subject ixt the exception cpecified in the next section, ia 

either of the following cases: 

1. Where the plaiutiff's right to sirest the defendaot depends upon 
the nature of the action. 

2. In any other case, where an order of arrest has been granted and 
executed in the action, and has not been vacated. 

§ 1488. But an execiition cannot be issued against the person of a 

woman, unless an order of arrest has been granted and executed io the 

action, and has not been vacated. 

whrn eie- § 14S9. Diiless the judgment debtor is actually confined, without 

■gainat having been admitted to tne liberties of the jail, by virtue of an eieeu- 

pfoportr tioi, against his person, issued fti another action, or of an order of arrest 

Drat issDBi]. or a Surrender by his bail, in the same action, an execution against \i^ 

person cannot be isaued, until an execution against his property ha* 

been returned, wholly or partly unsatisfied. If he is a resident of the 

State, the execution against his property must have been issued to the 

county where he resides. 

SLraoiuuio. § 1490, An execution against the person of the judgment debt* 

lionsiTo'" cannot be issued, without leave of the court, while an execution againrt 

»KainBt' ^'* property, issued in the same action, remains unretumed ; and a" 

proportr execution agains^t his property cannot be issued, without leave of the 

■nJperBon. (.quj^^ while ail executioii against his person, issued in the same actioDt 

remains unretumed. _ . 

iii.i when g 1491. Where a judgment debtor has been taken, and remiuns i" 

ijeeriik". custody, by virtue of an execution against his person, another exfio^' 

tion cannot be issued, in the salue action, against his person or his 

property, except in a case specially prescribed by law. 

kbw oxe- 1 1492. If a judgment debtor escapes, after having been taken, by 

'fiiao^i^' virtue of an execution against his person, he may be retaken, by virtiW 

eacape. of a new execution against his person ; or an execution agtiinst W-' 

property may be issued, as if the execution, by virtue of which he wa^ 

taken, had been returned, without hia having been taken. 

i.i. ; when g 1493. Where a judgment debtor, who has been taken by virtue ol 

chir^d'ilf an execution against his person, dies while in custody, a new executio" 

execotion. against his property may be issned, as if the execution, by virtue o' 

which he was taken, had been returned without his having been taken- 

lii,: when g 1494. At any time after a judgment debtor has remained in cuf- 

tedy, by virtue of an execution against his person, for the space ot 
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thirty days, the judgment creditor may serve upon the sheriflF a writ- ^j,^ J ' 
ten notice, requiring him to dis(?harge the judgment debtor from cus- tor Uiirty 
t«<iy, by virtue of the exerntion. Whereupon the sheriff unist discharge ^*'-'®- 
the judgment debtor, and return the execution accordingly. After 
service of such a notice, another execution, against the person of the 
jud^Tuent debtor, cannot l>e issued upon tlie judgment; but after his 
dl^johsirge, the judgment creditor may otherwise enforce the judgment, 
as if the execution, from which he was discharged, had been returned, 
wirhont his having been taken. 
§ 149o. A new execution aijaiust property, issued in a case 'specified N'ewoxe- 

. ., , ^ . . . ^ • ^ , ^ ,.' ? ' . , . , ' . 1 cution not 

mtne last two sections, cannot, be oniorced aganist an interest in real to i>o on. 
prui)erty, including a chattel real, which was j)urchased, in good faith, JJIJi^gj 
from the judgment debtor, after the recovery of the judgment upon real prop- 
which it is issued ; or which was sold by virtue of an execution, issued JJJ^ • 
upon a previous or subsetpient judgment. . 

§ Ui>6. This act shall take effect on the first dav of May, eighteen 
hundred and seventy-seven. 
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DODE OF PROCEDURE, 

NOT EXPRESSLY REPEALED IN 1877.* 



[As amended to July 1, 1877.] 



[Passed April 12, 1848.] 

Genei*al definitions and divisions. 

Section 1. Remedies in the courts of justice are divided into, Remedies. 

1. Actions. 

2. iSpecial proceedings. 

§ 2. An action is an ordinary proceeding in a court of justice by Actions, 
^hich a party prosecutes another party for the enforcement or prot.ec- 
tiou of a right, the redress or prevention of a wrong, or the puuish- 
nient of a public offense. ^'^^^^Si 

§ 3. Every other remedy is a special proceeding. f^^ 

8 4. Actions are bf two kinds : Division 

1. Civil. ofactions. 

2. Criminal. 

8 5. A criminal action is prosecuted by the people of the State, as a criminal 
Wy, against a person charged with a public offense, for the punish- action. 
"»«it thereof. 
§ ^. Every other is a civil action. CiTii 

§ 7. Where the violation of a right admits of both a civil and crimi- Remedies 
^3^ remedy, the right to prosecute the one is not merged in the other, ^tmerg- 
8 8. This act is divided into two parts : Division 

^e first relates to the courts of justice and tlieir jurisdiction. or act. 

r, Tlje second relates to civil actions commenced in the courts of this 
^^te after the first day of July, 1848, except when otherwise provided 
^^fein, and is distributed into fifteen titles. The first four relate to 
*^Uoiis in all the courts of the State, and the others to actions in the 




^ Cities, and to appeals to the court of appeals, to the supreme 
J^the county courts, and to the superior court of the city of Nev 



court, 
ew York. 



• 8do L. 1877, oil. 417, enacted to take effect Sept. 1, U77. 
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PART I. 



OF THE COURTS OF JUSTICE AND THEIR JURISDICTION. 



TITLE IV. 



Of the county courts, 

jnriadic § 30. The couTity court has jurisdiction in the following special casea, 
®"* but has no original civil jurisdiction except in such cases : 

2. The exclusive power to review, in the first instance, a judgment 
rendered in a civil action by a justices' court in the county, or by a 
justices' court in cities, and to affirm, reverse or modify such judgment. 

10. To exercise the power and authority heretofore vested in snch 
courts of common pleas over judgments rendered by justices of the 
peace, transcripts of which have been filed in the offices of the county 
clerks in such counties. 

11. To exercise all the powers and jurisdiction conferred by statute 
upon the late courts of common pleas of the county, or the judges or 
any judge thereof, respecting ferries, fisheries, turnpike road9» wrecks, 
physicians, habitual drunkards, imprisoned, insolvent, absent, concealed 
or non-resident debtors, gaol liberties*, the removal • of occupants from 
State lands, the laying out of railroads through Indian lands, and upon 
appeal from the determination of commissioners of highways, and all 
other powers and jurisdiction conferred by statute, which has not been 
repealed, on the late court of common pleas of the county, or on the 
county court, since the late courts of common pleas were abolished, 
except in the trial and determination of civil actions ; and to prescribe 
the manner of exercising such jurisdiction when the provisions of any 
statute are inconsistent with the organization of the county court. 



TITLE VI. 



Of the courts of justices of the peace. 



Repeal of § 52. The provisions contained in sections two, three and four of <^ 
Sw£* ^^icle of the Revised Statutes, entitled " Of the jurisdiction of juai 
&M. courts," as amended by sections one and two of the act 
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PART, I.] COURTS OF JUSTICE, 

HBtires' courts, paise<] May 14, 1840, and th@ provUions contained in 
lectioDs fifty-nine to aixly-Bix of the same artii'le, both indnsive, 
•epeaJed, and the provisious of this title Bnlwtitnted in place thereof, 
Sut thiti repeal sliall not affect any action heretofore commeuced iii a 
»»rt. nf a justice of the peace, 

§ RS. J iifitiireH of the*[)eate shall have civil jiirifidictioii in the follow- Jnr. 
n^ a/^tion^, and no nlliere, excepting aa in the second eectioii [L. IBIil, ^'"' 
:h. 1.WJ it isproviiJed: 

1. Ill ai-tions arising on contracts for the recovery of money only, if 
hti Biini cluiined does not exceed two hnndred dollars. 

2. An action for damages for injury to rights pertaining 1« the per- 
icHi, or bo iieraonal or real property, if the damages claimed do not 
ixceed twn hnndred dollars. 

3. An action for a penalty not exceeding two hundred dollars. 

4. All action commenced liy attachment of property, as now pre- 
rtdod Inr etatiit^, if the d^bt or damages claimed do not exceed two 
lundred dollars. 

6. An action upon a bond conditioned for tlie payment, of money, 
lot exceeding two hnndred dollars, though tiie penalty exceed that 
lom, the judgment U> bo given for the sum actually due. Where the 
laymcnts are to be made by installments, an action may be brought 
'or each installment as it becomes dne. 

tt. An action npon a surety bond taken by them, though tJie peTialty 
»r amonnt claimed exceed two hnndred dollars. 

7. Ao action npon a judgment rendered in a court of justice of the 
leace, or by a justice, or other inferior court in a city, where euch 
Lctiou is not prohibited by section 71. 

8. To take and enter judgment on the confession of a defendant, 
rbere the amount confessed snail not exceed five hundred dollars, in 
he manner prescribed by article 8, title 4, chapter 2, of part 3 of the 
iUfvi'ted statutes. 

0, An action for damages for fraud in the sale, purchase or exchange 
if personal property, if the damages claimed do not exceed two hun- 
bed [li)llar$. 

10. All action to recover the possession of personal property claimed, 
lie raliie of which, as stated in the affidavit of the plaintitf, his agent 
ir attxnney, eliall not. exceed the sum of two hundred dollars. 

* The plaintiff, in tuch action, at the time of issuing the summons, 
mt not afterward, may claim the imme<liate delivery of such property 
ifi hereinafter provided. 

Before any process shall be issued in an action to recover the posses- 
lion of personal property, the plaintitf, his agent or attorney, shall 
nake proof by affidavit, showing: 

(1) That the plaiutit!' is the owner, or entitled to immediate poases- 
don, of the property claimed, particularly describing the same, 

(2) That such property is wrongfully withheld or detained by the 
lefeiidaut. 

(3) The cause of such detention, or withholding thereof, according 
bo the I>eat knowledge, information and belief of the person making 
jie affidavit. 

(4) That &aid personal property has ndt been taken for any tax, fine 
rr aseessiuent, pursuant to statute, or seized by virtue of an execution 
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' or attachment against the property of aaid plaintiff; 
that it In exempt from aiich seizure by BtatHt«. 

(5) The actual value of said persona) property. 

On receipt of such affidavit, and an undertakitig. in writing, exe- 
cuted by one or more sufficient siircties, to be apiimveii by the juatic« 
of the peace before whom Huch action is crimmeriied, to (he effect thai 
they are bound in double the value of such proiierty tut statud in aald 
affidavit, for the prosecution of said action, and for I>}il- return of tmid 
property to the defendant, if return thereof be uiljudjced, ami for t]ie 
payment to him of such sum as may, for any cause, b>- i'T('M-r..--l 
a^ainataaid plaintiff, the justice shall indorse upon snjii .' 
direction to any constable of the county in which eaiii ; 
reside, requiring said constable to take the property de-s't' 
from the defendant, and keep the same, to be disposed oi' ; 
law; and the aaid justice shall, at the same time, is^uc ii f-mniiixiia 
directed to the defendant, and requiring him to appear bofure nid 
justice, at a time and place to be therein specified, and not. mora than 
twelve days from the riate thereof, t« answer l.hc complaint of sriil 
plaintiff: and th« said summons shall contain a notice l^o the defendant 
that, in ease he shall fail to appear at the time and place Uierein me*- 
tioned, the plaintiff will have judgment for the potaeaaion ol ihe prop* 
erty described in said affidavit, wiih the costs and disbursementB irf 
aaid action. 

The constable to whom said affidavit, indorsement and suminoM 
ehall be delivered, shall forthwith take the property de&criljed in said 
affidavit, if he can find the same, and shall keep the same in hln cus- 
tody. He shall thereupon, without delay, serve upon said defeudstit 
a copy of such affidavit, notice and summons, by delivering tbe nanie 
to him personally, if he can be found in said county ; if M>t I'.imul. i" 
the agent of the defendant in whose po^essitm said proj - i 
found; if neither can be found, by leaving such copiet* 
usual place of abode of the defendant, with some person li 

and discretion. And shall forthwith make a return of hi.- j M.,i.f 

thereon, and the manner of serving the same, to the justice who iwuoil 
the said summons. 

The defendant may, at any time after such service, and at least lw> 
days before the return day of said summons, serve upon plaintiff, "t 
upon the constable who made such service, a notice, in writing, that he 
excepts to the sureties in said bond or undertaking, and if he fail I" 
do so, all objection thereto shall be waived. If such notice be *er»*A 
the sureties shall justify, or the plaintiff give new sureties on the retim 
day of said summons, who shall then appear and jiistify. or said jtotice 
ahall order said property delivered to defendant, and shall alao rendc 
judgment for defendant's cogt** and disbursements. 

At any time before the return day of said summons, th' - 
ant may, if be has not excepted to plaintiff's sureti' - 
return of said property to him, upon giving to the plaint,. 
same with the justice, a written undertaking, with one (H- > 
who shall justify before said justice on the return day of - 
to the effect that they are bou(i<i in double the value of -. 
asstat^d in plaintiff's affidavit, for the delivery tln'i-'.T !<■ 
if such delivery be adjudged, uiid fur the payufi. 
as may. fnr any cause, be recovei-ed against .-i.' 
Huch return bn not required before the return dii;> 
properly sliall be delivered to said plaintiff. 



COURTS OF JUSTICE. 

Vqttalifination of siireMfla, and their jiistifical.Joii under this act, ' 
Tb Hi* same as provided in sections 194 and 195 of the Code, in 
t tn hail on arrest in the supreme court, 
eciions 214, 215 and 216 of the Code shall apply to proreedinjrB and 
KCtjMts bniiight under this act, substituting the word constable tor the 
vnynl sheriff, -whenever it occiirM in either of snid sections. 

The actions so commenced shall be tried in all respects aa other 
actions are triwi iu justices' courts. The judgment for the plaintiff 
may bft for the possession, or for the recovery of the possession, or the 
rnlue thereof, in caae a delivery cannot be had. and of ilnmages for the 
detention. If the property have been delivered to the plaintiff, and 
the defendant claim a reiiini thereof, judgment for the defendant may 
be for a return of the property, or the value thereof, in case a return 
cannot be had, and damages for taking and withholding the same. An 
execution shall be issued thereon, and if the judgment be for the 
delivery of the possession of personal property, it ahall require the 
officer to deliver possession of the same, particularly describing it, to 
the party entitled thereto, and may, at the same lime, require the 
officer to satisfy any costs or damages recovered by the same judgment 
out of the }iersonal propeily of the party against whom it was rendered, 
to be specified therein, if a delivery thereof cannot be had. The exe- 
cution shall be reliimable, within sixty days after its receipt by the 
officer, to the justice who issued the same. 

In all actions for the recovery of the possession of personal property, 
As hereiTi provided, if the property shall not have been delivered to 
pliilntiff, or the defendant, by answer, shall claim a return thereof, the 
Jnst.ice or jury shall assess the value thereof, and the injury sustained 
by th^ prevailing party by reason of the taking or detention thereof, 
'and the justice shall render judgment accordingly, with costs aud 
disburseiu o n te. , 

If it shall appear by the return of a constable that he had taken the 
property described in the plaintiff's affidavit, and that defendant can- 
not be found, and has no last placq of abode in said county, or that no 
agent of defendant could be found on whom service could be made, the 

iitstice may proceed with the cause in tJie same manner as though there 
lad been a persona I service. 

For the iuilorsemeut on said affidavit, the justice shall receive an 
Miditioii.il fee of twenty-five cents, which shall be included in the costs 
of the suit. 

g 54. But no justice of the peace shall have cognizance of a civil ^' 
action. 

1. In Vfhich the people of this State are a party, excepting for penal- 
ties uot exceeding one hundred dollars. 

2. Nor where the title to real property shall come in question, as 
provided by sections 55 to t)2, bi)th inclusive. 

8. Xor if a dvil action for au assault, battery, false imprisonmenti 
It iriander. maliciuus prosecution, ciimimi] conversation or seduction. 
Tfor of a matter of account, where the sum total of the accounts 
I parties, proved to the satisfaction of the justice, shall exceed 
Ired dollars, 
Ror of an action against an executor or adminatrator aa such. 
9AB- In every action brought in a court of justice of the peace, ^i 
where the title to real prefwrty shall come in question, the defendant or 

■either with or without other matter of defense, set forth in hia 
iT any matter showing tlmt such title will come in qneation. 
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' Such answer shall be in writing', signed by the defendant or bis 
ney, and delivered to the justice. The jastice ahali tliereiipon 
Bign the same and deliver it to the plaintiff. 

§ 56. At the time of answering, the defondaiit shall deliver to tie 
' justice a written undertaking, executed by al. lea.it one Buffirl^iiC ftUrety, 
and approved by the jn^Uce, to tbe elTect that, if the plalntlfr shall, 
within twenty days thereafter, deposit with l.hi^ jiistict) a siiniiuona and 
complaint in an action in the Bn[ireme court for tlie eanie can^ ttl6 
defendant will, within twenty days after such deposit, ^ve an adrnU- 
sioii, in writing, of the service thereof. 

Where the defendant was arrested in the action befcra the JiMlIoe, 
the undertaking shall further provide that he will, at all limes, render 
biinself amenuhle tji the process of the court dnrinfj the pendancy of 
the action, and to such as may be issued to enforce the jndgmMt 
therein. In case of failure to comply with the undertaking, iha aunty 
shall be liable, not exceeding one hundred dollars. 

§ 57. Upon the delivery of the undertaking to the justice, tbe octiin 

roiata! before him sliall be discontinued, and each party shall pay hia omi 

costs. The costs so paid by either party shall )>e allowed to him, ifht 

recover costs in the action to be brought for the same canse in the 

supreme court. If no such action be brought within thirty days ufler 

the delivery of tbe undertaking, the defendant's costs before the jns- 

face, may be recovered of the juaintiff. 

^j 8 58. If the undertaking be not deUvered to the jiiBtic*?, he »Jiill 

have jurisdiction of the cause, and shall proceed therein; and ll« 

defendant shall be precluded, in his defense, from drawing The title in 

question. 

B. § 50. If, however, it appear on the trial, from the plaintiff's nwn 

showing, that the title to real property is in question, and such titi* 

ahall be disputed by the defendant, the justice shall dismiss the acTioDt 

and render judgment against the plaintiff for the cost*. 

§ 60. When a suit before a justice shall he discontinued by ll)edeli»* 
ery of an answer and undertaking, fits provided in sections 55, 5lj anJ 
57, the plaintiff may prosecute an action fur the same cauco in tli» 
supreme court, and shall complain for the same causp of action otiljr 
on which he relied before the justice; and the answer of the defeno- 
ant shall set up the same defense only, which he made befors tiw 
justice. 

g 01. If the judgment in the supreme court he for the plaintiff, ta 
shall recover costs ; if it be for the defendant, he shall recorer cosl*! 
except that upon a verdict he shall pay costs to the plaititlfT, unlMs 
the judge certify that the title to real property came iu quentimi on 0» 
trial. 
or g 62. If, in an action before a justice, the tilaintiff V-- ■ ■■"»' 
x" causes of action, to one of which the defense of title ii> : 
f"^ shall be interposed, and as to such cause the defend;. (' 
mo and deliver an undertaking, as provided in secti»nt< ■■■■ 
justice shall discontinue the proceedings as 1« that nin?i-. 
tiff may commence another action therefor in the snpt. 
to the other causes of action, the jiiolice may continue i i 

All actions pending in aiiy county court on tin- 7 i 
lf*W. in .all cases in which a plea of title W!i- 
originnlly cninmenced in a justice's court, are ti 
in tlia eupruiuc court, with full power and j 
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tbonrin as commenced in eaid supreuie court, by reason of a plea of 
title luiTin^ lieeii interposed ui a justice's court in like cases, 

S 03. A justice of the peace, ou the demand of a party in wbose 
f»Tor he sbiiil have rendered a jiidji^ment, shall give a transcript tii 
tberoof, which may be filed and docketed in the office of the clerk of ^'' 
the county where the judgment was rendered. The time of the receipt 
of the transcript by tlie clerk shall bo noted thereon and entered in the 
docket ; and fium that time the judgement shall be a judgment of the 
couiity court. A certified tmnscript itf euch judgment may be filed and 
docketed in the clerk's office of any other county, and with the like 
effect, in every respect, as in the county where the judgment was 
rendered, e-ncept that it shall be a lien only from the time. of filing and 
' docketing the trauacript. But no such judgment for a less aum than 
twenty-five dollars, exclusive of costs, hereafter docketed shall be a 
lien UjH>u, or enforced against, real property. 

§ Hi. The following rules shall be obsei-ved in the courts of jiistices Ri 
of the peace : 

I. Tfau ]>leadings in these courts are : 

1. The complaint by the plaintiff. 

2. Tlip answer by the defendant. 

8. Tlie pleadings may be oral or in writing; if oral, the substance 
of them shall be entered by the justice in hLs ducket; if in writiog, 
they shall be Hied by him and a reference to ttiem sliall be made in 
the docket. 

3. The complaint shall state, in a plain and direct manner, the facts 
constituting the cause of action. 

4. The answer may contain a denial of the complaint, or of any part 
fhereof, and also notice in a plain and direct manner of any facta con- 
stituting a defense or counterclaim. 

5. Pleadings are not required to be in any particular form, but must 
be wioh as l« enable a person of conimoa understanding to know what 
is iitt«ndi'il. 

6. Either party may demur to a plea^lin^ of his adversary, or any 
part thereof, when it ia not sufficiently explicit to enable him to under- 
stand it, or it contains no cause of action or defense, although it be 
token us true. 

7. If the court deem the objection well founded, it shall order the 
pleading to be amended, and if t!ie party refuse to amend, the defect- 
ive pleading shall be disregarded. 

8. In case a defendant does not appear and answer, the plaintiff 
cani)ot recover without proving his case. 

9. In an action or defense, founded upon an account or an instru- 
ment for the payment of money only, it shall be sufficient for a party 
to deliver the account or instrument to the court, and to state that 
tliere is due to him thereon from tlie adverse party a specified aum, 
i(vbicfa he claims to recover or set off. 

10. A variance between the proof on the trial and the allegations in 
ft pleading shall be disregarded as immaterial, unless the court shall 
be satisfied that the adverse party has been misled to his prejudice 
tb«teby. 

II. The pleadings may be amended at any time before the trial or 
during the trial, or upon appeal, when, by such amendment, substan- 
tial jnnlice will be promoted. If the iimeiidnient he made after the 

Kt of ihe iasue, and it be made to appear to the satisfnction of 
iirt, Iiv oath, that an adjournment is necessary to the advene 
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' party in consequence of such amendment, an adjournment shall be 
granted. The court may also, in its discretion, require as a condition 
of an amendment the payment of costs to the adverse party. 

12. Execution may be issued on a judgment heretofore or hereafter 
rendered in a justice's court, at any time within five years after the 
rendition thereof, and shall be returnable sixty days from the date of 
the same. 

13. If the judgment be docketed with the county clerk, the execu- 
tion shall be issued by him to the sheriff of the county, and have the 
same effect, and be executed in the same manner, as other executions 
and judgments of the county court, except as provided in section 63. 

14. The court may, at the joining of issue, require either party, at 
the request of the other, at that or some other specified time, to exhibit 
his account on demand, or state the nature thereof as far forth as may 
be in his power, and, in case of his default, preclude him from giving 
evidence of such parts thereof as shall not have been so exhibited or 
stated. 

15. The provisions of this act, respecting forms of action, parties to 
actions, the rules of evidence, the times of commencing actions, and 
the service of process upon corporations, shall apply to these courts. 

The defendant may, on the return of process, and before answering, 
make an offer, in writing, to allow judgment to be taken against him 
for an amount to be stated in such offer, with costs. The plaintiff 
shall thereupon, and before any other proceeding shall be had in the 
action, determine whether he will accept or reject such offer. If he 
accept the offer, and give notice thereof, in writing, the justice shall 
file the offer and the acceptance thereof, and render judgment accord- 
ingly. If notice of acceptance be not given, and if the plaintiff fail 
to obtain judgment for a greater amount, exclusive of costs, thau has 
been specified in the offer, he shall not recover costs, but shall pay to 
the defendant his costs accruing subsequent to the offer. 



TITLE VII. 

Of ju^ticei arid other inferior courts in cities. 

CHAPTER I. 

THB MARINB COURTS OP THE CITY OP NBW YORK. 

§65. [Obsolete.] 

CHAPTER II. 

THB justices' COURT IN THE CITY OP NEW YORK. 

Landiort\ § 66. The district courts of the city of New York shall have such 

g^^gt**,,. jurisdiction as is provided by special statutes; and proceedings under 

ograpber; article 2 of title 10 of chapter 8 of part 3 of the Revised Statutes WMSf 

^^' be had before any justice of such courts, without regard to the districk 

in which the premises are situated ; and the affidavits used in such , 

ceediugB may be taken before any officer authorized by law to tekel 
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davits. And the justices of the district courts of the city of New York 
are hereby respectively authorized to appoint a etenographer in tlieir 
several courts, whose duty it shall be to tahe full sleno^aphic iiotfis of 
all proceedings iu trials had therein ; he shall hold his office during the 
pleasure of the justice of the court, and shall receive a salary of 82,000 
per annum out of the city treasury. The clerks of the said district 
courts shall collect, in all cases in which a trial is had, the sum of $1, 
in addition to the other fees authorized by law, and shall pay the same 
into the city treasury in like manner with other fees collected by them. 

CHAPTER III. 

THE justices' t'ODRTS OP CITIES. 

g 67. The justices' courts of cities shall have jurisdiction in the fol- Jnrfi 
lowiiiu cases, and no other : '" 

1. In actions similar to those in which justices of the peace have 
jurisdiction, as provided hy sections 5H and 54. 

2. In an action upon the charter or by-laws of the corporations of 
their respective cities, where the penalty or forfeiture shall not exceed 
flOO. 

CHAPTER IV., 



QENEKAL PROVISIONS. 

§ 68. The provisions of sections 55 tA 64, both inclusive, relatiDg to g, 
forms of action, to pleadings, to the times of commencing actions, to ^, 
the rules of evidence, to filing and docketing transcript* of judgments, 
to their effect, and the mode of enforcing them, and to proceedings 
where title to real property sliall come in question, shall apply to the 
conrts embraced in this title ; except that, after tlie discontinuance of 
the actions in the inferior court upon an answer of title, the new action 
may be brought either in the supreme court, or in any other court 
having jurisdiction thereof, and except also that in the city and county 
of New York a judgment for $25 or over, exclusive of costs, the trano- 
cript whereof is docketed in the office of the clerk of that county, shall 
have the same effect as a lien, and be enforced in the same manner aa 
and be deemed a judgment of the court of common pleas for the city 
tud county of New York. 
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TITLE I. 



DIatinc- 
Uon he- 
twoun HO- 
tUms and 
MuiU* nbol- 
i»heU. 



Parties, 
how (leH> 
lirnatet^ 
ActlonA 
on Judg- 
meuu. 



Of the form of civil actions. 

§ 69. The distinction between actions at law and suits in equity, and 
the forms of all such actions and suits, heretofore existing, are abol- 
ished; and there shall be in this State, hereafter, but one form of 
action for the enforcement or protection of private rights and the redress 
of private wrongs, which shall be denominated a civil action. 

^ 70. In such action, the party complaining shall be known as the 
plaintiif, and the adverse party as the defendant. 

§ 71. No action shall be brought upon a judgment rendered in any 
court of this State, except a court of a justice of the peace, between the 
same parties, without leave of the court for good cause shown, on 
notice to the adverse party ; and no action on a judgment rendered by 
a justice of the peace shall be brought in the same county within five 
years after its rendition, except in case of his death, resignation, 
incapacity to act, or removal from the county, or that the process waa 
not personally served on the defendant, or on all the defendants, or in 
case of the death of some of the parties, or where the docket or record 
of such judgment is or shall have been lost or destroyed. 



TITLE III. 

Of the parties to civil actions. 

Anion by §111. Kverv actiou must be pn>secuted in the name of the real party 
{niert^ii"; ^'* interest, except as otherwise pnn-ided in section 113 ; bat this section 
crantotY'r ^hall uot be tieemod to authorize the assignment of a thing in action 
JJiJ*i^.jv. "^^t arising out of contract. But an action maybe maintained byt 
griiutee of land, in the name of a grantor, or his or her heirs or lefEd 
representatives, when the grant or grants are void by reason of I 
actual (HV>ses{>iou of a i^ersou claiming under a title adverse to tin 
the grantor at the time of the delivery ot the grant, and tlia pi 
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riiall bo allowed to prove the facts to bring the case within tliis pro- 

g 113. in the case of an assignment of a thing in nttion, the action A«r 
by the aftiiigiiee shall be without prejudipe to any set-off or other ih"i1^ 
drfense exii^ling at the time of, ov before notice of, the assignment; »""'" 
Wt iJiis sertiiiu shall not ajijily t.o a negotiable promissory not* or bill 
of exchange, traiiaferred in good faith, and upon govd l'OU^i deration 
beftifA due. 

I 1 18. Any person may V-e made a defendant who has or claims an Who' 
interest in the tontrovertiy adverse to the phiinliff, or who is a nerea- jj'**" 
spry parly to a complete de'erminaliou or aettlemeut of the i]uestions 
involved therein; and, in an action to recover the posseseion of real 
estate, thx lanillorrl and tenant thereof may be joined as defendante; 
and uny person claicning title or a right of possession to real estate 
may be made parties plaintiff or defendant, aa the case may require, 
tu any sa<;li action. 

I 

^^P82. In an action affecting the title t« real property, tho plaintiff, ^''tWi 
"Si the lime of filing th« complaint, or at any time afterwards, or whej- I-l*"^- 
ever a warrant of atfjichmeni, under chapter four of title Meven, pa 
BMOfid of this Code, shall be issued, or at any time afterwards, tin' i'in'iiinK 
plaiiitltF or a defendant, when he net* up an affirmative cause of action "■"■"' 
in his anhwer and demands i^iibtstanlitrc relief, at the time of tiling his 
ant^wer, or at anytime afterward, if- the same be intended to affect 
refcl estate, may file with the clerk of each county in which the prop- 
Arty i^ aitiiateu, a notice of ihe pendency of the ai'tlon, containing th'« 
names of the parties, the object of the action, and thi; description of 
the property in that county affected thereby ; and if the action lie for 
the foreclosure of _a (portgage, such notice must be Hied twenty days 
before judgment, and must contarn the date of the mortgage, tue par- 
ties thereto, and the time and place of recording the same. From the 
time of filing only shall the pendency of the action l>e eonsitriictive 
notice to a purchaser or incumbrancer of the properfy affected thereby; 
and every person whose conveyance or incumbrance is suliaei^uently 
execiit'ed or subsequently recorded shall be deemed a subsequent pur- 
chaser or incumbrancer, and shall be bound by all pioceediuga taken 
after the filing of such notice, to the same extent as if he were made a 
party t<> the action. For the purposes of this section, au action shall 
be deemed to be pending from the time of filing such notice ; pro'vided, 
however, that such notice shall be of no avail uidess it flhall be followed 
by the first publication of the summoua on an order therefor, or by the 

Sersonal service thereof on a defendant within sixty days after such 
ling. And the court, in which said action was commenced, may, in 
lt.< ills.-n-iNiii, at any time after the action shall he settled, disi-ou tinned 
1- is provided in section nnnilier 121, nii applicniion of any 
<-v<>d, and on go»d cause sliuwn, and on such nolii-i> a» 
ltd or appruveit by the court, order the notice authorizecl 
^y tills >-'iiiiu to he canceled of record by the clerk of any cnuiity in 
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■ whose office the same may have been filed or recorded ; and such can. 

» cellation shall be made by an indorsement to that effect on the marg-ir 

of the record, which shall refer to the order, and for which the clerk 

shall be entitled to a fee of twenty-five cents. 

Joint and § 136. Where the action is against two or more defendants, and the 

dobtora; summons is served on one or more of them, but not on all of them, the 

partnori. plaintiflf may proceed as follows : 

1. If the action be against defendants, jointly indebted upon con- 
tract, he may proceed against the defendant served, unless the court 
otherwise directs; and if he recover judgment it may be entered 
against all the defendants thus jointly indebted, so far only as that it 
may be enforced against the joint property of all and the separate 
property of the defendants served, and if they are subject to arrest, 
against the persons of the defendants served. 

4. If the name of one or more partners shall, for any cause, have 
been omitted in any action in which judgment shall have passed 
against the defendants named in the summons, and such omission 
shall not have been pleaded in such action, the plaintiff, in case the 
judgment therein shall remain unsatisfied, may, by action, recover of 
such partner separately, upon proving his joint liability, notwithstand- 
ing he may not have been named in the original action ; but the plain- 
tin shall have satisfaction of only one judgment rendered for the same 
cause of action. 



TITLE VI. 

Of the pleadings in civil actions. 

* 

CHAPTER V. 

OENERAL RULES OP PLEADING. 



Actions to § 166. In an action to recover the possession of property distrained 

pTopert^^^ doing damage, an answer that the defendant, or person by whose com- 

fdr^am^*^ mand he acted, was lawfully possessed of the real property upon which 

ages. the distress was made, and that the property distrained was at the 

time doing damage thereon, shall be good, without setting forth the 

title to such real property. 

What § 167. In actions to foreclose mortgages, the court shall have power 

acScm ^ to adjudge and direct the payment by the mortgagor of any residue of 

jofned^ the mortgage debt that may remain unsatisfied after a sale of the mort- 

forcclos- gaged premises, in cases in which the mortgagor shall be personally 

^^' liable for the debt secured by such mortgage ; and if the mortgage 

debt be secured by the covenant or obligation of any person other than 

the mortgagor, the plaintiff may make such person a party to the 

action, and the court may adjudge payment of the residue of such debt 

remaining unsati.-^fied after a sale of the mortgaged premises againsk 

such other person, and may enforce such judgment as in other cases. 

. 354 




CHAPTER II, 



fXAlM AND DELIVBKT OF PKRaoNAt PBOPKRTT, 



'. The plaintiff, in an actiuti to recover the poaaession of per- doUj 
B property, may, at tlie time of iHeiiiiij; the summons, or at any Jjf jS 

t beFore answer, claim the immediate ilelivery of siiih property, aa eny.a 

Pfcoridetl ill this chapter. 

82U7. Where a delivery is claimed, an affidavit mnat be made by a 
*•>« plniiililf, or by aoive one in hia behalf, showing: ^| 

1. That ihe plaintiff is the owner of the property claimed (particu- 
l«r)y dencribin^ it), or is lawfully entitled to the posseaaion thereof by 
*ittue of a ttpeuial property therein, the facts in respect to which sball 
teoet forth. 

2. That the property is wrongfully detained by the defendant. 

3. The alleged cause of the ileteutioii thereof, according to his best 
knowlc'lge, inform atioTi and belief. 

4. Thut the same has not been taken for a tax, asaessment or fine, 
piirsnuiit Ifl a statute; or seized niider an execution or attachment 
a^inst the property of the plaintjff; or, if so seized, that it is, by 
Btatnte, exempt fmm snch seizure ; and, 

6. The actual value of the property. 

§208. The plaintiff may thereupon, by an indorsement, in writing, tieqa 
opon ihe aflBdavit, require the sheriff of the comity where the properly JJj^riff *. 
elaiined may be, to tsike the same from the deft^ndant, and deliver it uke anit 
to the plaintiff. w"l^P- 

§ 20JI. 1,'pon the receipt of the affidavit and notice, with a written criy 
Undertuliiug. executed by one or more sufficient sureties, approved by ^^"["^J, 
tl« sheriff, to the effect that they are bonnd, in double the valne of the iCir. 
pruperty as slated in the afiidavit, for the prosecution of the action, for 
tlte return of the property to the defendant, if return thereof be 
adjudged, and for the payment to him of snch sum as may, for any 
cause, be recovered against the plaintiff, the sheriff shall forthwith 
take the property desciibed in the affidavit, if it be in the possession 
rtf Uie defendant or his agent, and retain it in his custody. He shall 
also, wilhont delay, serve on the defmidaut a copy of the affidavit, 
notice and nudertakiiig, by delivering ihe same to him personally, if 
h« can lie found, or to his agent, from whose possession the prnpertyia 
tsiien ; or, if neither can be found, hy leaving them at the usual place * 
of abode of either, with some person of suitable age and discreti(«i, 

g 210. The defendant may, within three days after the ."ervice of n ««» 
eopy of the ufjidLivil, and undertaking, give notice to the sheriff thm, |^Im» « 
h« esccpla tfl the sufficiency of the sureties. If he fail to do so, he 
shidt bo deemed to have waived all ubjeciion to them. When tb« 
defendant cscopt*. the sureties shall justify on notice, in like manner 
■a upon bail on arrest. And the sheriff shall be responsible for the 
■ufficieney of the sureties until the objection to them is either waived, 
)ove provided, or notil they shall justify, or new sureties shall be 
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r^ ' substituted and justify. If the defendant except to tlie saretiM, he 
[ cannot reclaim the pn'perty aa provided in the next section. 
M- S 211. At any time before the delivery of the prijperty to the plain- 
Bad"' tiff, the defendant may, if he do not except to the sureti<-a of the plain- 
™" tiff, require the return thereof, upon giving to the sheriff a wrilten 

nndertaking, executed by two or more sufficient siiretleH, lo the effect 
I that they are bound, in double the value of the property, tw stated in 

the atfiduvit of the plaintiff, for the delivery thereof I« the plaintiff, if 

Buch delivery be adjudged, and for the payment to him of 8iicli Biun 

as may, for any cause, be recovered against the defendant. If a re'uru 
I of the property be not ao required within three days after tlie taking 
I and service of notice to the defendant, it shall be delivered t" tlia 
I plaiutiff, except a» provided in section 218, 

R*: § 212. The defendant's sureties, upon a notice to the plaintiff of not 
lut-« leas than two nor more than six days, shall juelify before a jnil^u vt 
™- justice of the peace, in the same manner as upon bail on arrest ; upm 

such justification, the sheriff shall deliver the (yroperty to the defcnd- 
I ant. The sheriff shall be responsible for the defendant's siu^!ticfi,iinlil 
I they juatify, or until justilication is completed or espri?saly wiiiri«l, 

ana may retain the property until that time, but if ttiey, or othi^rs in 

their place, fail to justify, at the time and place appointed, he shall 

deliver the property to the plaintiff. 
Bflcii- § 213. The qualifications of sureties and their JHStification shall V# 
iM. as are preacrihed by sections 1U4 and 195, in respect to bail upon an 
lied, '^''der of arrest, 

iepiy § 214. If the property or any part thereof l>e concealeil in a build- 
teem" "'^ °'" i"closnre, the sheriff shall publicly demand ils delivery. If it 
Bd in be not delivered, he shall cause the building or incloanre lo Iw broken 
HK. open, and take the property inio his possession ; and if iieces«uuy he 

may call to his aid the power of his county. 
*V^'i §215. When the sheriff shall have taken pntperty, as in tbifl chap- 
"" ' ter provided, he shall keep it in a secure jiiace, and deliver it W ft* 

party entitled thereto, upon receiving bis lawful fees for taking, lad 

hia necessary expeuses for keeping the same. 
■ *' S 2Ut. if the property tjik en be claimed by any other iierson than 
SiY the defendant or his agent, and such person shall make allidavit af bit 
l^- title thereto, und riglit to the possession thereof, statitig the groniitfs 
[ . of such right and tille, and serve the same upon the sheriff : the sheriff 
I shall not be bound to keep the property, or deliver it to the plaintiff 
I unless the plaintiff, on demand of him or his agent, shall indemiiiiy 
I the sheriff against such ctaini by an undertaking. «xeciitiv] by tno 
I sufficient sureties, accompanied by their aSidavit^, that they nre uarfi 
I worth douVila tlie value of the property as specified in the affidavit of 
I the plaintiff, and freeholders and householders of the comnv. An Imi 
I claim to such property, by any other person than the d-f' 
I agent, shall )m valid against the sheriff unless made as n 
I nntwit.hstauditig such claitu, when so made, he may rv 
\ orty a reaannai)l« titne to demand such indemnity. 
loa- S217. The sheriff shall file the notice and afKlaTit, 
C^ c«eding3 thernon, wit.li the clerk of the court in whi' I 
I pending, within twenty days after taking of the propei:; m ■ i-mt-ni 






ATTACHMENT. ' g§ 224, 2 43.244. 

CHAPTER III. 

IKJCNCTIOS. 

8^34. An iiijiinction to euspeiid the general and ordinary bu^iiess SMtmtr 
of a cor|>oration Bliall not be granted, except by the t^oiirt or a judge j'P|'„''j,J[*^' 
thereof. Nor shall it, be granted, without due notice of the applira- wsn-venil 
tion thorefor, tu the proper officers of the corporation, est^ept where the uftii!i^ 
people of llie State are a party to the prot'eediiig, and exi;ept in pro- " '' 
ceeaiiig3 to enforce the liability of stockholders in corporations and 
associations for baTikiug purposes, after the first day of Jainiary, 1850, 
as snch proceedings are or shall be provided by law, unless the plain- 
tltr shall give a written undertaking, executed by two sufficient sure- 
lies, to be approved by the court or judge, to the effect that the plain- 
tiff will pay all damages, not exceeding the sum to be oieiitioned in 
tlie iiiidertuki Mg, whicli such corporation may sustain by reason of the 
Iqjnriction, if the court shall finally decide that the plaintiff was not 
— .:.i-j thereto. The damages "may be iiscertaiued by a reference or 
ise, as the court shall direct. 



CHAPTER IV. 



ATTArHMENT. 

^ 343, The sheriff shall be entitled to the same fees and rompenea- SM 
tion for services, arid the sauje disburse mentis, under tliis title, as are 
allowed by law for like services and disbursements under the provisions 
ef chapter live, title one and part two of the Revised Statutes. Pro- 
vided, however, that no poundage or other compensation shall be 
allowed lo the said sheriff (except his fee of fifty cents for making the 
levy, and such compensation for hie trouble and expense in taking poa- 
eession of and preserving the property as shall be fixed by the officer 
iaeuiug the attachment), unless a settlement shall be hadorajudg- 
mBiXahall be recovered and collected, in whole or iti part, in the action 
in which the attachment in this title referred to shall have issued. 
And where a judgment shall have been recovered and collected in part 
only, the amount of his poundage shall not l>e estimated upon any sum 
greater than the sum collected upon such judirment. And where a set- 
tlement shall he had. the amount of his poundage shall not be estimated 
upon any sum greater than the amount at which said settlement is 
made. 

CHAPTER V. 

PROVISIONAL ttEHEniES. 

g 344. A receiver may be appointed : 



3. After judgment, to dispose of the property according to the jndg- rm 
inent, or to preserve it during the pendency of an appeal, or when an "* 
Bxecution has been returneu unsatisfied, and the jiidgineut debtor 



reftisOB to apply his property in satisfaction of the judgment. 

4. In tlie cases, provided in this Code, and by special st.atules, when 
B corporation has IJeen dissolved, oris insolvent, or in imminent danger 
of insolvency, or has forfeited its corporate rights ; and in like cases of 
tbo property within this State of foreign corporations. Receivers dT 
the property witliiu this State of foreign or other corporations shall bo 
allowed such commissions as may be fixed by the court appoiuliiig 
tfaem, not exceeding &ve per cent on the amount received and di»- 

Kl by them. 
357 
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ISSUES AND THE MODE OF TRIAL. 

TITLE VIII. 

Of Ihe trial and jud^mmit in cirii aclintu. 
CHAPTER H. 

5 OP TRIAL. 

§2S6. *Atany limeafterUiue,andatleaatfintTteeni!ny9bif«r«i 
gitJwr parly may gitt notice of trial. The party giting Utf tiotiC« t 
niah the cUrk, at least tioelne days be/nre Ifte court,.viUh a nM*^ lif . 
containing tht title of the action, the name» iff the otfonKys, and 
lehen the laxt pleading vxu sored, and th« clerk thali. thereupm 
CttUM upon the calendar according to the. date "f the iemte, and ehaU ; 

and hate ready firr di>lril>ution eopie» q/* said calendar /tee day» ii^ -, 

court. In the first judicial district there need be but one notice (\f (Wo/, ^* 
one note of issue /rotn either party, and the artion sfiall then remain (* (*< 
caUndar until disposed of, and when called may be brought to trial 1^ M* 
party giving Ihe notice. In every action in which issue of fai-l. is row 
joiued, and the action is now placed npon the calendar of the sniireiii* 
court of the first jndiciai distnct., or of the superior court of ilie dtjrirf 
New York, or of the court of common v'eas for the rity and coiiu^uf 
New York, the part.y who shall have filed such note of iflBiiH tthall, ii;»> 
condition precedent to sticli action bein^ brought to trial, pay Ifitiri 
clerk of the court the hulu of three dollars; and in every nctioc in 
«ither of the said court*, commenced after the passage of this lurt, th» 

Sarty who shall file therein a first note of issue of fuct ahull, as a cuO" 
itioii precedent to such filing, pay to the clerk of the court the snm "f 
three dollai's; and the amounts so received shall be accounted tc 
under oath, and paid over monthly by the clerk of each of said coinH 
to the comptroller of the city of New York, and by him depoBitcid in 
the county treastiry, tg be uaed for a fund for the payment of tlie s*l»- 
ries of etenofTraphers employed in said conrta, as provided for in rtii! 
section: but this shall not. apply to eases where the fee of ili ' "■" 
has once lieen paid. If the fund thus created be iiia<l- i 
Buch salaries, the additional amount necessary for such |;l . 
be appropriated and paid from the funds of coiiuly i-oimi _ 
which fund any surplus of the sums so paid uvtr to the coni(irr'ilkt. tii 
hereinbefore provided, shall be crediteii. 

Each of the courts hereinbefore nami^l shall appoint a stenivnai^ 
for the circuit, trial term or special term at which issues nf fm'i w* 
tried, which constitutes a separate branch of such conrt, uli 
noora oj^cer nf the court, shaJl hiM n^* during tJie filrasn.- 
a?id shall he paid a salary of twenty-live liundrod dcillm- 

in like mnnm^r as the salaries of ot.her officers "f "'■' 

paid. It shalibethe duty iif «rr*!ry slcnngrnphcrto - 
ettit, trial tena itr special term, under Ihe direcfim: 
therenf, t" take full stenographic notes of all ;>'"■■ ■ 
ttiffi'r- ' '■'. pri^iding Judge shall Tfj • 

ttt't'- .utiy order the expeutf ther-'j 
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' partM» lo Oie action, at thi" rate of len rents for ewf^ one hundred leords 
IfWutnlmJ, and vtay en/orre pas/mvnt tfiereaf, and t.he atnoimt. so paid, 
Klher wifli thi> eiim |iai<l a* a couditioii precedent, to the cause being 
•Ujlil. to triul, or to the tirat note of iasue beiiig filed, as hereinbefore 
"fldrtd, iball be deeiiiml a necessary diabiirBemcnt within the niean- 
[of «!i:tioti 3tl of the Code of Procedure, and sliall be allowed as 
■h ti> the prevailing party in the actiou. 

tl any extra cirruil, Iruil term m- apecial term of »aid ciiurt.i, tiu presid- 

ivilgt thereof itfiall appoint a thnngrnpher fur such extra circuit tir Itrm, 

>iAn0, in Uk^ manner ax nftmnaid, lii" a im/rn o^cpt, and wha ihalt be 

i a nwtpmiiatinn at Ui« rale nntl in the mannor fiereinhe/are pnmid«d. 

m a eourt of oyer and /.erTitiner shall be held in awl fnr the city and 

nlj* 1/ Nrw I'tA', the. jtresidinff judge thereof shall designate one tif the 

■'•juifjfu ,-.< i.f the supreme court to act as sterwgraph^ of such cottrt of 

.■I- 'liirinff its tetsion, who shall, in like mannm' as afmvsaid, 

\ I'ut lohi) shall receive no compensation in addition lo hit 

.■^f.-n-e pmeided, except that in case a trantcripl of hi» 

, taken on the trial of any criminal cause, be required for 

isf if the jftaiding judge, or of the ilislncl-allorney, the expense thereof 

(, i>R the or<l<rr of such judge or district-aitorney, tie paid as a cumUy 

'Oe.y at the rate hereiubefore specitied, 

he surrogate of the county of New Yorlt is hereby authorized and 
cteil t.o appoint a stenographer to the surrogate's court of said 
ity, who shall be a sworn officer of the court, and ehail Ire paid a 
ry of tliree thousand dollars a year, in like manner as the ealaries 
Isrks in >«aid court ai-e now [laid by law from the fees of said court, 
1 into the treasury of the county of New York. Tlie stenographer 
ppointed shall be skilled in the practice of hi.« art, and shall Dold 
poeition during good behavior, and so long as he efficiently dis- 
gea the duties of )iis office. He shall, under Ibe direction of the 
surrogate, take full stenographic notes of all proceedings in said 
\ in which oral proofs shall be given, which notes shall be fairly 
Icrihed, and after being sigriea by the wituesses, dejionent or 
lit. shall be tiled in tlie office of said surrogate. By consent of the 
«s to the proceeding in which such protifs shall be taken, and said 
Wnte, the signing of such record of proof by the witness, dejioiieut 
maut may be waived, iu which case aiicli record, after being 
cnticated by the certificate of said stenographer, or said surrogate, 
be deemed' to be the record of any proofs or proceedings bo taken. 
i i>thi?T i-iirin!u\* of this SctUe, on trials of issues of fact, at any circuit 
■" ■■iier ami fermmer, it shall be lavifulfor the ffresiding jus- 
c/t, lo etnyloy a stejuigrapher, ahn shaU be entitled to 
:• 'in shall be certified by such justice, wit eaiceeding five dof- 
;'■■ alteruian^-e at sw^h court, at lAe request of nuch justice, 
Uni rr-iii.' 11 Hide for Iracelfnrin his place of Tustdence to the place where 
ntrl M held, luget/ier with such sum for stationery as the presiding ja»- 
halt cerlify, inhich coinpemation shall be a charge upon the counties in 
\ twJi Ltiurts nhall lie Iwld reapectteely, and shall bg allowed and pofd 
Uu anirlfund, in tike manner as other charges are alitneeii and paid 
it. It shall lie tits duty of such stetuigrapher to furnish to any party 
■A friflZ-x, jtpim reipusi, a mjiy of the etulmwe and proceedings taken bff 
m »wh lria/:i, or of such part (hereof as may be required, on payment, 
rlmlfof i-ui-h party, of tun centw for every one hundred words of 
opy so furnished. In (lie surrogat,es' court* of the counties of New 
nd Kings, and of other counties in which a steuograpber is or 
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* shall be duly authorized to take stenographic uotes of proceediups in 
said coiirti), in which oral (inwfs shall be given in case of the death of 
any witness, dejmiient, or affiant, after exarai nation, and before the 
stenographer's notes of such examination shall have been traiiMrihcd, 
such notes after being fairly traiiscribed and authenticated by the cer- 
tificate of the surrogate, shall be tiled in his office and be deemed tobe 
the record of the proofs so taken, without any signing thereof by saeh 
witnesses. 

CHAPTER V. 

TRIAL BT JURY. 

VM- § 2fil. In an action for the recovery of specific personal property, if 
ei. tlie profierty have not been delivered tiO the plaintiff, or the dofendMDt 
by his answer citiitn a return thereof, the jury shall assess the raliieof 
the property, if their vertlicl be in favor of the plaintiff; or if they fioJ 
in favor of the defendant, and that he is entitled to a return thereof; 
and may at the same time assess the damages, if any are claimed is 
the complaint or answer, which the prevailing party has sustained b; 
reason of the deteution or taking and withholding such property. 

CHAPTER VI. 

MANNER OF ENTERING JUDftMENT. 

^nt^ent § 277. In an action to recover the possession of personal property. 

tor'rBoo"- judgment for the plaintift' may be for the posseesion, or for the recoveir 

JJJjjfPJJ: of possession, or the vahie thereof, in case a delivery cannot he h»a, 

perty. aud of damages for the detention. If the property have been delirewd 

to the plaintitif, and the defendant claim a return thereof, judgmtjnt 

for the defendant may be for a return of tlie property, or the value 

thereof, in case a return cannot be had, and damages for taking and 

withholding the same. 



TITLE IX. 

0/ the execution nf the Jmigment in eieU actUmn. 
CHAPTER I. 

THB BXEtTOTION, 

§ 284. When judgment shall have been rendered in acourtof instic* 
of the peace, or in a justice's or other inferior court in a city, anudoct 
eted in the office of the clerk of the county, the application for IW* 
to issue execution must be to the coiuity court of the county where tks 
judgment was rendered, or, in the city and county of New Yor)c, toft' 
coort. of common pleas of that city and county. 
3(!0 
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CHAPTER II. 

PttOCEBDINOS SnPPLEMENTASY TO THB EXECCTION. 

. Wlieii an execution againal property of the judgment debtor, O: 

my owe of several debtors in the same judgment issued tiO the uheriffoi 

■ a county where he resides or liaa a place of business, or if he do |J 

'de in the State, to the sheriff of tne connty where a judeTnent- JS 

a. transcript of a justice's judgment for twenty-live dollars or '^' 

I, exclusive of costs, is filed, is returned unsatished, in whole or 

;, the judgment creditor, at any time after such return made, ta 

sd to an order fi-ora a judge of t.he court, or a county judge of the 

J to whicli i.he execution waa issued, or a judge .of the court of 

non pleas for the city aiui couuty of New York, when the execu- 

was issued to such city and county, requiring such judgment 

T to apijear and answer concerning his property before such judg^, 

imo and place specified in the order, within the county to which 

uceciition was issued. But in case of an order made by a Justice 

Jie supreme court, all subsequent proceedings shall be h|d before 

» justice in the judicial district where the judgment debtor rettides, 

e specified in the order. After the issuing of an execution against 

kerty, and upon proof by affidavit of a party, or otherwise, to the ■ 

Bfaction of the court, or a judge thereof, or county judge, or any 

e of the court of common pleas for the city and county of New 

:, that any judgment debtor, residing in the coimty where such 

)r officer resides, has property which he unjustly refuses to apply 

s the aatisfaction of the judgment, such court or judge may, by 

sr, require tiie judgment debtor to appear at a specified time and 

answer concerning the same ; and such proceedings may there- 

1 be had for the application of the property for the judgment 

tor towards the satisfaction of the judgment as are provided upon 

P^Tetuni of an execution. Whenever it shall satiafuctorily appear, 

Sdavit, to a justice of the sujireme court that such county judge, 

Ige of sajd court of common pleas, is incapacitated from acting in 

f the proceedings whatever, herein authorized, from any cause or 

B whatsoever, such justice of the supreme court shall have the same 

ra and authority, in all cases whatever, as are herein conferred 

I him, as to cases of judgment« in the supreme court. On an 

unatiou under this section, either party may examine witnesses in 

behalf, and the judgment debtor may be examined in the same 

er as a witness. Instead of the order requiring the attendance 

s judgment debtor, the judge may, upon proof, by affidavit or 

"se, to his satisfaction, that there is danger of the debtor's leav- 

e tjtate, or concealing himself, and that there is reason to believe 

s property which he unjustly refuses to apply to such judgment, 

& warrant requiring the sherilf of any county where such debtor 

e to arrest him and bring him before such judge. Upon being 

,t before the judge, he may be examined on oath, and, if it then 

8 that there is danger of the debtor's leaving the State, and that 

*erty which he has unjustly refused to apply to such judg- 

red to enter into an undenaking, with one or more sureties, 

e will, from time to time, attend before the judge as ho shall 

I, and that he will not, during the pendem/y uf the pruceedinga, 

of any portion of his property not exempt from execution. In 

it of entering into such undertaking, he may be committed to 

3<I1 
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prisoti, by warruiit. of the jmlKei ^ for a contempt.. No pereiiii »1iall, 
on e XII mi nation pursuant to thta chapter, be esru^teil from Hitswerin^ 
any question on the (iroimd that his examination will t^nil to couvirt 
him of the commission of a frutul; but his answer f^lmll not he used tui 
evidence against him in any criminal proceeding or proeecutjon. Nor 
ahall lie be escnsed from answering any question on the ground tW 
he ha«, before the esaminution, executed any conveyance, asbignnient 
or tranafer of his property for any purpose, but his answer .Omll nui !»' 
used as evidence against him in any criminal proceeding oi- \ 

§ 28S. After the icauing of execntion against properiv 
indebted to the judgment debtor may pay to the slieriff 'i 
hia debt, or so mut:h thereof as ahall be neceseary Ui aaiiT.I\ 
tiou, and the aheriff's receipt ehnll be a sufficient dibchiiiy! lur r|jr 
amount so paid. 

§ 204, Aft«r tlie issuing or return of an execution against iiroperl; 
of the judgment debtor, or of nny one of several debtors in lie Mine 
, judgment, and upon an affidavit that any person or corporiiltnu bu 
property of such judgment debtor, or is indebted to him in an uuiount 
exceeding ten dollars, the judge may, by an order, require sui'h pi:i*in 
' or corpofttion, or any officer or member thereof, to a]i|iear at a .ipi'dile"! 
. time and place, and answer concerning the same. The judgit may alw* 
in liis discretion, require notice of such proceeding to be givini to any 
party to tlie action, in such manner as may seem to him prnjicr. 

The proceedings mentioned in this section, and in section 'iV'2, uiey 
lie taken upon the return of an execiitaon misaiisfied, issued iipmi i* 
judgment recovered in an action against joint debtors, in which «ni» 
of the defendants have not been served with thesumnioTi^ I'v "lul* 
said action was commenced, so far as relates to the joiru 
such debtors; and all actions by creditors, to obtain ^:< 
jiidgmonl^ out of the property of joint debtors, are m-.ui. 
the like manner and to the like effect, These proviftiuns t.i.,i,, .i|.|.- 
toall proceedings and actions now pending, and not antniillj tcmi*— 
nated ny any final judgment or decree. 
I g 2fl5. Witnesses may be required to appear and testify «n any lac- 
ceedings under this chapter, in the same manner as ii])on the tiialtf 
an iHsue. 

g 29ll, The party or witness may be required to attend before UH 
judge, or Iwfore a referee appointed by the cuurt or judge ; if l>crftii« I 
referee, the examination shall be taken by thereferee. and i .rlili'il '" 
the judge. All examinations and answers before a judi^-' ^'i ir*l''- 
under this chapter shall be on oath, except that when a .hi ; <'Tii.i< i 
answers the answer shall be on tlie oath of an officer therc'if, 

§ 297. The judge may order any property of the jud^-iu-.i ' il- I "r 
1 not exempt from execution, in the hands either of himsi'lfoi mh > li ; 
person, or due tfl the judgment debtor, ffl be applied towmi -i -- 

faction of the judgment, except that the eandnt:" ■ ' ■' ■ ■ ■ i 
personal services, at any time within sixty An\ 
order, cannot be so applied when it is made t« n| 
affidavit, or otherwiso. that such earnings are in' > 
a family suppnrlcd wholly or partlv bv Tiis lid-ir. 

g2WS. Tl.<-judgem!.yabo.byoider.a[.i..>inf, a receiver ..I ;[■ ; ■, 
"gment 



(iri<«r, ' anthnrity, as if tbc appointment was made by c)i<' 
g^^P"- MClion 244. But before the appointment of e'li' ■, 
«hiill ascertjun, if practjcable, by the oath oT tin 
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rhotliAr any other supplementary proceedm^rs are peiiiling against the ^^ 
udgnit^nt ilKlitur, au<l, if sucli proceedings are ho pendiug, the phuntitT in 
iierBlti nhilll huve notice to appear before him, and shall likewiise ha\f ' ~ ~ ~; 
*tirc of all siibaenueiit proueediugs iu relation to eaid receivership ' 
To mure Iliun one receiver of the property of a judgment debtor shall 
w appiiintpil. The judge may also, by order, forbid a transfer or oth"! ' ' 
3l'iIKJsifioii of the property of the judgment debtor not exempt fiom *■>"« 
exwMitii.ii, nnil niiy interference therewith. 

WlieiievE-r tho jiulge shall grant an order for the appointment, of a 
Reiver of Lhi" property of the judgment debtor, tho same shall be filed 
if the iiffice of the clerk of the county where the judgment-roll in the 
Mtlon or transcript from justice's judgment, upon which the proceed- 
io^'s are taken, is filed ; and the said clerk shall reconl the order in a 
Iwk to be kept for that purpose in his otiice, to bo called " book of 
wdereaiipointiiig receivers of judgment debtors," and ehall note tho 
Bme of the illing of said order thereiu, A certilled copiy of said order 
allsll be delivered to the receiver named therein, and he shall be vested 
■Itfi the property and effects of tlie judgment debtor from the time of 
~H filing and recording of the order as aioresaid. The receiver of the 
^'fe'ment debtor aliall be subject to the direction and control of the 
Wirt in which the judgment was obtained, upon which the proceedings 
"founded; «r, if the judgment is upon a transcript from justices 
••"^ filed in county clerk's office, .then he shall be subject to the direc- 
^^ and control of the county court. 

But li«ri'ri- hi;nhttllbe vested with any rea.1 property of such judgment 
•'''*■ M, I . , riJEirdciJpy of saidorder shall also beliledandrecorded in the 
►i" ■ I k ufthecoiinty in whichauyrealestat.eor such judgment 

?' 1 .-'. I'l lie affected by such order is situated, and also iu the 
'' "- ul ill..' LM.ik of the county in which such judgment debtor resides, 

2ilB. if it appear thatji person or ci'i'poration, alleged to have prop- ptocb** 
I^T of tJie judgment debtor or indebted to him, claims an interest in 'ijgioiwn 
"" Vroperty, adverse to him, or denies thedebt. such interest or debt an.!ui«r 
M be recoverable only in an action against such person or corpora- E"!-J,|!jl 
1 by the receiver ; but the judge may, by order, forbid a transfer or or iionui" 
iBP disposition of such property or interest till a sufficient opportu- "'J,"']^"' 
Kty be given to the receiver to commence the action, and prosecute the juiigment 
*me to judgment and execution ; but such order may be moditied or ' " *"'' 
Ibssolved by tho judge granting the same, at any time, on such secn- 
ityas ho stiall direct. * 

gSOt). The judge may, in hia discretion, order a reference to « ref- it-'ftirmno 
Ke agreed njion by the parties or appointed by him to report the evi- ""^ i'"^s^- 
tiice or the fads, and may in his discretion appoint such referee iu 
10 tint order or at any time. 

§81)1. The judge may allow to the judgment creditor, or to any party Cnau or 
I exumiTied, whether a party to the action or not, witnesses' fees and RI^*'' 
ubursements, and a fixed sum in addition, not exceeding thirty dol- 
TB, iia costs. 

9 SII2. If iitiy person, party or witness, disobey an order of the judge diwIkmIU 
■roffrce, duly served, such person, party or witness, may be punished „"j^'^ 
~ Ibe judge as for a contempt. And in all cases of couunitment under h<m iinn. 
8 chaptflv, or the act to alwlish imprisonment for debt, the tierson """^ 
nDmittod may, in niae of inaliilily to perform the act required, or t* 
iililTD the imprisonment, he discharged from ini]irisonment, by the 

Iflr jiulgc c^mNuttinghim. or the court in which the judgment 
CtDtlered, on such t-onns at^ may be just. 
r 'i«i 
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Of the costs of civil actions. 

f" §303. All statutes establishing or regulating tlie cosla atS ^^ 

ftttflrneya, soiicitora and counsel In cii^il aotioiis, and all oxistin); mlw 
and provisions of law restriuting or comr<illing the right of a tmrtyto 
agree with an attorney, Bolidtor or counsel, for his couiiieiwation. IM 
reuealeil; and hereafter the lueasure i)f such compcusalion shail tw 
left to the ngreemeiit, express or implied, of the parties. But then 
may be allowed to the prevailing iiarly, upon the jtidgnient, lOTtain 
sums by way of indemnity, for his expenses iu the acl.ion ; vh\A 
allowances are in this act termed costs, 

§ 3**4. Costs shall be allowed, of course, to the plaiuliff iipmi a recov. 
ery, in the following cases : 

1. In an action for the recovery of real property, or when a <'Uimor 
title to real property arises on the pleadings, or is certified by tiiuieouit 
to hare come in question at the trial, | 

2. In an action to recover the possession of personal property. I 

3. In the actions of which a court of justice of the pencv has no 
jurisdiction. 

4. In an action for the recovery of money, where the plaintiff slt^ 
recover tifty dollars; but in an action for assault, battery, false imjirit* 
onment, libel, slander, malicious prosecution, criminal convereatJon « 
deduction, if the plaintitf recover less than fifty dollars ilamages. 1» 
shall recover no more costs than damages. And in an acr.ion to recortT 
the possession of personal property, if the plaintiff recover lesslhrt 
fifty dollars damages, he shall recover no more cost,s than ilaiuiigM 
uidess he recovers also property the value of which, with the daninfOi 
amounts to fifty dollars, or the possession of property be adjud^red 1l> 
him, the value of which, with the damages, amounts to fifty ddlliBl 
such value must be determined by the jury, court or referee by v/hon 
the action is tried. When several actions shall be broiighton oiiebuiil, 
recognizance, promissory note, bill of exchange or other i7i-tiutM>-n''iii 
writing, or in any other case, for the same cause of ' 

several parties who might have been joined as dofcniiiii. 

action, no costs other than disbursements shall "be allovs. 

tiff in more than one of such actions, which shall be i^ 

provided that the party or parties proceeded against iu =iii:h I'lli'^r 

action or actions shall, at the time of the commencement of the ]kren' 

oua action or action-, have been within this State, and not secret«. 

g 31(5. Costs shall be allowed, of course, to the defendant, in ^ ' 

' actions mentioned in the last section, mdess the iilftiutiff he enlitledW 

costa therein, I 

g :(l)6. In other actions costs may be allowed or not, In rb.- d!~rn'l!«' 
'" of the court. 

In all actb)rm where there are several defendunl-s, imt . 
est, and making nop.inil* defenses by sepiirut* answni-, 
tiff fails to rectivcr judgment against ull, the court iiiji> 
such of the <lefcijdantr< iis have judgment in their funu ■ 

In ihe following cases the conUt of an i\|»peal shall '■ 
' "' (• court 
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en a jiio^eiit sliall be affirmed in part and reversed in part. 

Wben allowed, coHts shall be as follows ; 

Uie jitaiiitiff, for ail |ii'oceediii^ befufe aotice of trial iu actJoim Ainnunt 

dgnii^ikt for failure to autiwer can be taken without applieatiou Jliial^'g'^. 

irt, tifl«eii dollars; where iiid^nent cau oiil^ be taken on such 

iin, twenty-live dollars ; for all proceedings after notice of and 

iai, liftettTi dnllars ; for eaoh additional defendant served with 

luit exceeding ten, two dollars, and fur each necessary defeu'l- 

cnss of that niiniher, served with process, one dollar. 

Uie dHfeiidaiit, for all proceedings before notice of trial. t«n 

oud fur all proceedings after notice of and before trial, tifteeti 

eitfaer party, where a new trial shall be had, for all proceed- 
r the erantiug of and before such new trial, twenty-five dol- 
Atteudiug upon and taking the deposition of a witness condi- 
or attending to perpetuate his testimony, ten dollars; for 
interrogatories to annex to a commission for the taking of tes- 
teti dollars ; for attending tlie examination of a party before 
dollars ; for making and serving a c-aso, or case cotitaining 
IS, twenty dollars, except that wiiere the case shall necessarily 
more than fifty folios, there shall be allowed ten dollars in 
thereto ; and for making and nerving amendments thereto, 
n. To the plaintiff, for the appointment of a guardian of an 
efendant, ten dollars ; but no more than ten dollars shall be 
for the appointment of guardians iu any one action. To the 
for procuring an order of injunction, ten dollars. 
eiUier narty for the trial or an issue uf law, twenty dollars ; 
trial or nn issue lif fact, thirty dollars; and where the trial 
:c^iuily occupy more than two days, ten dollars io addition 

either party on appeal, except to the court of appeals, and 
ppesls in the cases mentioned in subdivisions 1, 3, 4 and 5 of 
48, and except in cases mentioneil in the second paragraph of 
44. before argument, twenty dollars ; for argument, forty dol- 
3 tlie same costs shall be allowed to eitiier party beforo argil- 
1 for argument on ajiplication for judgment, upon special ver- 
ipou verdict subject to the oiJinion of the court, or fop a new 
i ca«e made, and in cases where exceptions are ordered to be 
I the ^st instance, at a general term, under the provisions of 
65. 

either party on appeal to tlie court of appeals, before argu- 
irt.y dollars ; for argument, sixty dollars; and when a jndg- 
ifilnued, the court may, in its discretion, also award damages 
elay, not exceeding ten per cent on the aniuunt of the judg- 
jx prKiiaring and serving a case, or case coiitainiDg exceptions, 
Is to tne court of appeals, twenty dollars, 
either party, for every circuit or term, not exceeding five cir- 
d fivfi special and live general l«rms, at which the cause in 
ily on the calendar and is not tried, or is jiostponed by onler 
urt, t«n dollars ; and for every term not exc^eeding ten, exclud- 
crrii ;i( wliich the cause is argned in the court of appeals, ten 
\'-tiou hereafter brought to recover dower, before 
1 1 III property aliened by the husband, the plalutiff 
- unless it appear that the dower was di>iiiaiidcil 
^^^^l:'j lucnt of thy at^tiou and was refused. ^^ 
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The flatne coste aliall be allowed to Ihe plaintiff in prooeedinps iitidw 

chapter two, tiUe twelve of the eecoiid part of this Code (bections 375 
to 8S1), as upon the com men cement of an action. 
Liiflition- § 308. In addition to these allowances there ahall t>e allowed to th« 
plttiTititf, upon the recovery of judgment by him, in any aciiim fur ihe 
partition of real property, or for the foreclosure of a niortt'age, oriii 
any action In wliich a warrant of attachment has been issued, or forwi 
adjudication upon a will or other instrument, in wiitin^, and in pro- 
ceedingB to compel the det.ernii nation of ciainjB t*> real property, the 
sum of ten per cent on Ihe recovery, as in the next section prescribeil, 
for any nnionnt not exceeding two Iinndred dollant ; an aildiliotial eiun 
of live per cent for any additional amount not exceeding four bundled 
dollars; and an additional sum of two per cent for any additional 
amount not exceeding one thousand dollars. 

And in the actions aboved named, if the same shall be settled befinc 
judgment therein, like allowances upon ihe amount paid or secured 
upon such settlement, at one-half the rates above specitied, 

g 309, These rates shall be estimated upon the value of llie propertv 
claimed or atfiached, or affected by the adjudication upon the will 'U 
instrument, or sought to be partitioned, or the amount found due nr. 
unpaid upon tlie mortgage in an action for foreclosure. And whcocfr 
it shall be necessmy to apply to the conrt for an order enforcing tlie 
payment of any installment falling due, aft-er judgment, in an acrian 
for foreclosure, the plaintiff shall be entitled to the rate of allowance in 
the last section prescribed, but no more in the aggregate than if ibe 



whole amount of the mortgage had been due when judgment mu 
entered. Such amount of value must be determined by the court or bj 
the commissioners, in case of actual partition. In difficult andextn- 
ordinary caa^s, where a defense has been interposed, or in such ciaea 
where a trial Las been had, and in actions or proceedings for the parti- 
' ■' ■ ■ ■ "sdii " ■ ' ' - 



I 

^^^H allowance to any party, not exceeding five per cent njion the lunoinit 

^^^B ' of recovery, or claim or subject,-matter involved. And in an action fw 
^^^B the fo(reclosure of a mortgage, the Court may make a like allowance, not 

^^^1 exceeding two and a half per centum, nor the aggregate sum of two 

^^^1 hundred dollars, nor shall a greater sum than fifty dollars be charged 

^^^B by or allowed to any sherifi', referee or other officer for his fees, pe^ 

^^^1 centage or services for any sale under a decree or judgment of for»- 

^^^P closure. But in no action whatever shall an allowance of more thin 

^^^P two thousand dollars be made to any party, or to all the parties, if num 

(^^^ than oue on either aide. 

ooswhow g 311. The clerk shall insert in the entry of judgment, on the ap['li- 

■«twi[°B cation of the prevailing party, upon five days' notice lo the OthW 

I judgmoai. except when the attorneys reside in the same city, village or town, uid 

Ithen upon two days' notice, the sum of the allowances for costs, as pro- 
vided liy this Code, the necessary disbursements, including the fees o( 
o&icers allowed by law, the fees of witnesses, the reasonable conipen- 
sation of commissioners in taking depositions, the feee of referees, snd 
the expense of printing the pajiers for any hearing when required bf 
a rule of the court. The disbursements ehail be stJited in detail, U» 
verilied by affidavit. A copy of the items of the costs and disbiuH' 
ments shall be served with the notice of adjustment. 
Whenever it shall be necessary to adjust costs in any intcrlociiWy 
proceeding in an action, or in any special proceedings, tJie Mitne sbwl 
be adjusted by tlie judge l)efore whom the same may be beard* or^ 
U 
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court liefore wliieh the same may be decided or fieiiding', or in such 
other iiiaiitier a» the judge or court may direct. 

§ 312. Tlie clerk shall receive, ci^i 

Oil ever}' trial, from the party bri»^n|(; it oti, one dollar ; on enter- 
ing H judgment by tiling trauBcript, six cents. 

On entering judgment, tifty oeiita ; except in courts where the clerka 
are salaried oHicertt, and ir) such coiirte one dollar. 

He shall receive no other fee for any servicca whatever in a civil 
action, except for copies of papers, at the rate of live cents for every 
BOmndrpd words. 

. The fees of referees shall be three dollars to each for every Rolm 
ipent in the business of the reference; but the parties may agree '^^°' 
Mtiitgiiimn any other rate of coaipensatiitu. 

"* 1. When ail application shall be made to a court or reffirees to c 
me a trial, the paynieut to the adverse party of a sum not. exceed- [^ 
n dollam, besides the fees of witneeses, may be imposed, as the i>' 
BitioD of granting the poatpouement. 
"'5. Cob1« may te allowed on a motion, in the discretion of tJie 
IT judge, not exceeding ten dollars, and necessary disbursements '" 
tinting, and may be alisolute, or directed to abide the event, of the 
I, If absolute and not paid within ten days after the service of 
f of the order directing the payment thereof, all jiroceedings in 
[lart of the party or parties so in default shall be 
1 without further order of the court until the same are paid. 
. When costs are adjudged against an infant plaintiff, the C— j-j 
'diau, by whom he appeared in the action, shall be responsible iShta 
Bfor, and payment thereof may be enforced by atf.achment. iii»inuir. 

"""'. In ail action prosecuted or defended by an executor, adminis- Cnrt»ln«B 
', tritstee of an express trust, or a person expressly authorized by "r'liKninat 
I, costs shall be recovered, as in an action by and agaiust a per- J^,"'^. 
Mecntiiig or defending in his own right, but such costs shall be minimrK- 
able only upon or collected of tlie estate, fund or party re[ire- JJ,';' ^^ 
., unless the court shall direct the same to be paid by the jilnin- i"'i--"ti 
raftfendant, persnimlly, for inistuanagement or bad faith in .-inli I'Jil'.r'"'' 
u or defense. But this section shall not to be construed toiilliiw ■■,',,',,,';,■*,, 
if against exec 11 l«rs or udminititrHturs, where they are now exemjiti'il h,i,. 
* om, by section 4J of title 3, chapter 6, of the second part of the 
1 Statutes ; and, wlienever any claim against a deceased person 
! referred, purMiiatit to the provisions of the Revised Statutes, 
railing party sliall be entitled to recover the fees of referees and 
1, and other necessary disbursements, to be taxed according t« 
i tlie court may, in its discretion, in the cases mentioned in 
11, require the plaintiff to give security for coats. 
. When the decision of a court of inferior jurisdiction in a ape- ceMtm 
iding, including appeals from aurrogates' court*, shall be ™i!,?aiiL_ 
(Bbt before the supreme court for review, such proceedings shall, ^''^'"^ 
ll purposes of c(«ts, be deemed an action at issue on a question of in"*'^. 
n the time the eame shall be brought into the supreme court, ^h^b' 

a thereon shall be awarded and collected in such manne 

lourt shall direct according t.o the nature of the* case. 
"". In all civil actions prosecuted in the name of the people of this C""" In 
y an officer dtdy authorized for that pur]"w, lln' i"'!.!!!.- .s] 
nils in the same cases, and to the -aim' ■vinii a- ]'v\\ 
1 be joined with tin' [.i-..;.].- u~ ]iLiiiiiilV. 
e for the defendiint? cordis \vhi,■ll:^^ 
■Ml 
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not. be recovered of the people till after execution issued therefor against 
such ]>rivate party, and returned unsatisfied. 

S 320. hi an action ])rQ.secuted in the name of the people of this State 
for the recovery of money or property, or to establish a right or claim, 
for the benefit of any county, city, town, village, corporation or person, 
cosis awarded a^^ainst the plaintiff, shall be a charge against the party 
for whose benefit the action was prosecuted, and not against the people. 

§321. In actions in which the cause of action shall, by assignment 
after the commencement of the action, or in any other manner oecome 
the pr()])erty of a person not a party to the action, such j)erson shall 
be liable for the costs in the same manner as if he were a party, and 
I)aymont thereof may be enforced by attachment. 

■§322. Upon the settlement, before judgment, of any action, men- 
tioned in section 304, no greater sum shall be demanded from the 
defendant as costs, than at the rates prescribed by tiiat section. 



TITLE XL 

Of appeals in civil actions. 



CHAPTER V. 



APPEAL TO THK TOURT OP COMMON PLKAS FOR THE CITY AND COUNTY OP 
NEW YORK, OR TO A COUNTY COURT, FROM ^N INFERIOR COURT. 



Kxirtting 
lawf» re- 
puulud. 



Rovif'w 

orjinl^r- 
nu•lll^— 



§ 351. All statutes, now in force, providing for the review of judg- 
ment in civil cases, remlered by courts of justices of the peace, by. the 
marine court of the city of New York, by the justices' courts in the 
city of New York, by the nmnicipal court of the city of Brooklyn, and 
by the justices' courts of cities, and regulating the practice in relation 
to su<'h review, are repealed ; and hereafter, the only mode of review- 
ing suf'h judgments tshall be an appeal, as prescribed by this chapter. 

vj 3r)2. When a judgment shall have been rendered by the general 
term of the marine court of the city of New Y'ork, or by a justice of a 
nowtriuK justice's court of that city, the appeal shall be to the court of common 
pleas for the city and county of New Y^ork. 

The a]>])eal from the general term of the marine court prescribed 
lierein shall be from an actual determination at such general term 
only, and shall be taken within twenty days after judgment by such 
general t«^rm. In the city of Buttalo, the a])peals from the courts of 
justices (»f said city shall be to the suj»erior court of said city. When 
rondereil by any of the (►ther courts enumerated in secti«)ji 3.51, the 
appeal sliall l»o to the county court of the county where the judgment 
was rendered. On such ajjpeal, when the amount of the claim or 
claims for whicli judgment was deman<led by either party in his plead- 
ings in the court below shall exceed fifty dollars, or wlien, m an action 
to recover the ]>ossession of personal pr(»p»^rty, the value of the prop* 
* erty as assessed and tin* damages re<'ov*Mvd shall exceed lifry dollars 
exclusive of costs, a new trial shall be had in the county court in tto 
following niipellate cases: 
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"When the jnilgineiit wiia rendered upon an issue of law joined 

'Ann thq [jnrUes. 
When it wns rendpred upon an issue of fact joined between the 

ties, whether Ihe dpfeiidant was present at the trial or Tiot. 
,)nd when tlie appeal is to the sniierior court- of Bnffiilo, in the (.-aees 
■whifh, hy the terms of this-sertioii, a new trial may be bad, such 
irtritti shall Iw had in the said aiiponor rourt. 

Provided, however, that the appellant may. in caaea where the amonnt 
I which jndirnient ia demandt'd l<y eitlii^r party in hia pleadiiigB 
weds fifty dollars, or where, in an aciiim Ui ret-over the itoaBessioii 

personal pi'oi)erty, the valne of llie properly as asseitHed and the 
mages recovered shajl expeeil fifty dollarri, exrinsive of coals, state 
tlie notice of appeal that snth appeal is taken upoTi ignestJoiis of bw 
Ky, in which case a new trial shall not be hud in the aypellate court, 
ittbe appeal shall be be»rd and determined in the »anic manner ati 
tllfh amount or said value and damages were fifty dollars or urxler. 



rovided, howei 



; that i 



the city and county of New York nnp 



lealit 



Inu the niarine and district conrts »hall be taken and heurd, and 
tnniH made in the same manner as heretofore. 

S 353. The appellant shall, within twenty days after judfnnent., serve A 
nollw of appeal statinfj- thi.' (n"ounds upon which the appeal is founded. 
the jnii|^ment is reiiiiered upon process not personally served, and 
edftfendant liid not appear, he shall have twenty days, aft*r per- 
hsl Hotice of the jndjiment, t.o serve the notice of appeal provided for 
this and the next section. 

3 SS4. The notiue of appeal must, within the same time, be served k 
I the justice, personally, if living and within the county, or on his JJ 
»k, if there be one, and on the re.*pi)iideut, perwmally, or by leaving " 
n hie reaideiice, with same person of aoitabfe age and discretion ; or 
cue the resiKtndeiil ia not a resident of anch county, iir cannot, after 

le diligence, be found therein, in the same manner, oti the attorney 
Bg«ut, if atiy, who is a resident of such eonnty, who appeared for 
B r«Hpijndi-nt on the trial ; and if neither the retJjHiiident nur such 
^iit. ill- ati.ini'.'y can be found in the county, the notice may bu eerved 
I llifl r<-'|'UTiiii'iit, by leaving it with the clerk of the ap^ielhite court, 
M the iip]iL'll;iiit must, at the time of the service of the notice of 
i^al on tile jnslice, or on his clerk, as herein provided (except in 
"ss of appeals from the district coiirta in the city of New Yoric, and 
igeiieriil tirni of the marine court of the city of New York), pay to 

4 justice or clerk the cost of the action, included in the judirtneiit, 
ifttiwr with two dollars costs of the return, which !>hatl lie included 
fteiitdgment fur costs on reversal. In all cases of ^>pea1 from the 
Wwil t«mi of the marine noiirt of the city of New York, and from 
I district courts of the city of New York, t« the court of common 
WfiiT the city and county of New York, the appellant shall, at the 
t of the service of the notice of appeal, pay to the clerk of the 
*ino court, or to the justice or clerk of the district, court, two dollars, 
WKile of the return to "tich nmi-t of common ploas, which costs so 
ii) iliall be includi'd ii. lii,' Jurl^tix-iits for costs, in caso the judgment 
Hi* court below itiiall tn' ii'v-.'i'M'd : and the appellant shall also exe- 
le, no the appeal, a wiilten iitnlertjikiiig on his pa rt, with one or 
te sufficient suretich, l.o the effect that the apiiellant will pay all 
|ls,llisbtirseineiits and extra co^tta, awHrded apiintt him in the court < 

h jiid^iTUpnt shall be iilJirmcd by the appellate court, on 
iiiL'iiliPr witli nil .i.nN ^ind duma^^es which may be awanied 



! S55-3B0. OF APPEALS IN CIVIL ACTIONS. 

'against: him thereon; »ich sureties to justify in (Iaiih[« the aniount 

specitiHd ill the uii'lcrtaking ; such undertaking and the HiiffideDcy of 

the siiretiea to be approved by the justice of tlie court, Ijelow. or one of 

the jiidpes of the yoiitt nf common pleas, or liie appellant umy deposit 

witli l.he clerk of the court of common pleas the cuhm, lii.iltur.-wfiaeutd 

and extra costs, included in the judgment in the (-ouit below, and the 

I Buui of fifleeii dollai's to meet auy costs that may be awarded o^i^uiii 

hliu in diicb appeal ; aud euch appeu) from the genera) tenu nt the 

marine court and the district court t;ha!l be inetTectiia), niilei>!< within 

the time Kpecilied for briniring the appeal the apiiellatiL execute Mich 

1 uiidertAkin^, or make such deposit ; the iiiidertaKio^, whou executed 

I and approved, to be tiled with the clerk of the court, of runiuiou pleim; 

I the amount so deposited shail be repaid by said i-lcrk to t.)j<- upm-lluiil, 

I if he Hucceed on the appeal ; and, in ciise the juilgniuut be amiini-i!, 

I the said clerk shall, after execution is itrsoeil, [iity over thn amcuit «> 

I deposited to the respondeat, which shall b<! credileil on thi- (•xccutiim 

I ist^ued on the judgment of afiiraiiince, to the exti<.^ut theirnf, and tlw 

I balance, if any, ou the execution issued ou the judgment uppcaleJ 

from. 

bnr<!x. § 355. "When, by the terms of section 352, the appellant is enlitM' 

■U""- to a new trial iu tlie appellate court, he shall, at the time of tattiueUl 

L appeal, and iu all otiier cases, if he desirec^ u Mtuy of execution ul tlio 

I juagnieut, ^ve security as provided iu tho next section. 

Lr- ^ '35<J. Ttie secniity shall be ii writt«n iniderlutcing, execnted by OM 

■w- or more sutHcient sureties, approved Jiy the county judge, or bytfe« 

I court below, to the effect that, if judgment be rendered against tta 

I appellant, aud execution tliereon be returned unaatibfied, in wIwIeM 

I in part, the sureties will pay the amount luittatlsiied. 

fcj,"*' § 357. The delivery of the undert.akiiig t« the court be]ow shall tttj 

r^' tlie issiniig of execution ; or, if it have been issiuHi. the wervii^ofi 

copy of the uudertiaking, certified by the court bi;Uiw, upon the 

holding the execution, shall stay further proceedings thereon. 

g^'"' g 35H. Where, by reason uf the death of a justice of thi.i peaWi* 

his i-emoval fnim the county or any other cause, the uudcrtJikinjri*' 

the appeal cannot l>e delivered to him, it stuill be tiled wiili llic t\&^ 

of the appellate court, and notif^e thei'ecif given to the re^poniltlUb 

his attorney or ^ent, as provided iu section S54 ; it shall thMd^H 

have tlie same effect us if delivered IrO the jue^t.ice. ^^H 

btiitut- g 35fl. When, by reasjin of the death of n justice of the ^^^H 

^iiVm^ his absence from the county, or any ottier cause, the tiotica *^^^H 

Mifvoi- cannot be served us provided by section 303, it nuvy be served ^^^| 

ing the same with the clerk of the county. ^^^M 

bura. S3t!0. The court below shali thereupon, after ten days, aajj^^H 

[ thirty days aJ'ter service of the t>o<ice of appeal, make a retuq|^^| 

appellate court of the testimony, proi-eedings ami juilgraeut, M^l 

I the same in the appellate coint. Tho return may lie iwmpA^^H 

I attachment. But no justice of the peace fihnll be Inuuil ln^^H 

I return unless the fees prcK'ribed by the last section of thb rltai^^| 

I paid ou the service of the notice of appeal ; proviih'd, howuvorii^^H 

I cafes where the amount for which judgment b demanded M^^l 

I party in his pleadings in the court Wlnw exrpr'iiE &f^' A|^^^| 

F where tile value of the propcrtv roc(>\< I ft^lB^^^H 

[ . or judgment, shnli exceed fifty d<<;:. ^^^^^M 

i Toliu-ned; bul in such case the cour) ' '■ ^^^^^^H 

I which iiii> action was 
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pleadings or copies thereof, the proceeding and judgment, together ^ 

rttb a brief etatement of the amount tiud nitture of the claim or claims I 

tigated hj the respective parties, and in all caaea the notice of appeal I 

)ul be annexed t« the return ; but in casea where the appellant shall, I 

k accordance with the provisioiiB of section 352 of this act, state in the I 

^ce uf appeal that ^nch appeal is taken upon questions of law only, I 

W court below shall return to the appellate court the testimony, pro- I 

Mdings and judgment. ■ 

8 861. When a justice of the peace, by whom a judgment appealed ■'"f"5* I 
Otn was rendered, shall have gone out of otfice l)efore a return is anr«. I 
idered, he »ha11, nevertheless, make a return, in the eame manner, I 

b4 with the like effect, as if he waa still in office. I 

SStJS. If the return be defective, the appellate court, may direct a i^rihwB 
^rther or amended return as often as may be necessary, and may "'"'*• ■ 
impel a compliance with its order by attach men t ; and the court shall I 

Iways be deemed open for these purposes. I 

. S 3tJ3, If a justice of the peace, whose judgment is appealed from, jdUmI 
Ml die, bei^ome insane, or remove from the State, the appellate court Jj|^'_ ^^M 
My examine witnesses, uu oath, to the facts and circumstances of the ■t«Di7!fl 
rol or judgment, and deteruiiue the appeal, as if the facts hod been I 

Utiined by the justice. If he shall have removed to another county I 

WHhin the -State, the appellate court may compel him to make the ■ 

Kturn, as if lie were still within the county whore the judgment was I 

B^dered. I 

36i. If a return i>e made, and the appeal is from a judgment 5nHc(^9 
new trial may not be had, as provided by this chapWr, it may J'JJ^JB 
;ht to a heaving at a general term of t.he appellate court, upon ■ii-ibmS 
either party of notlesn than eight days. It shall be placed wai'itS 
calendar, and continued thereon without further notice until uIbi-' 'M 
^jposed of. But if neither party bring it to a hearing before ■ 

of the second term, the court shall dismiss the apiieal, unless I 

lue the same by special order for cause shown. If the appeal I 

I judgment where a new trial may be hafi, it may l>e brought I 

■^~ or trial at any term of the county court, at whi<-h a iietit I 

summoned to attend, upoii the same notice as provided I 

18 in the supreme court ; at least eight days before the court, I 

,' desiring to bring on the ap^teal shall serve a not* of issue on I 

clerk, and the clerk shall thereupon enter the cause on the calcndnr I 

jOeordiug to the dal« of the return. And ihe provisions of thi» chapi«r, I 

^ a new trial, shall apply an well t« appeals huret^iforu tukvin and now I 

tm^ng as those hereafter to be brought. M 

8385, The appeal shall be heard on the original iJajwrs, or ct'rlifiwl SKStJ 
BMiee thereof, and no copies thereof need Iw rurnidmd fur Hi« iiw «f ''''^*B 
w conrL I 

1 366. Upon the hearing of the appeal, the appcllati' courl i«h»ll jtivw J»Uf- I 
Vogn^nt according to the justice of the case, withnni ri-canl to lis-h- Cl^^ I 
lictl errors aud defects which do not affect Ihe morits. In giving «*»•» I 
Udgmeut. the court may nSirm or reverse the jiidgmi'iil uf lln- ^^>^^^l I 

WW, iu whole or in part, and as to any or iiU tin' l<f*Mb<», oi.d fi* I 

Vma of law or fact.. If the appeal is founded on nti en\>r in fin'i Ih I 

iewoceediiigs, not affecting the merits of th<> B.-ti.Mi, «n.t iwl ftifWil M 

ibe KKoWleilge of the justice, the court luay di'lormlm' iho wlk-tp-il errur I 

ift bet on athdavits, and may, in Uh dincri>li«ii. iii>p>th> inio mA >h>t*t< _ I 
line tli«same upon examination of tho wftnl>^•n■f>. If \h* df^frMiWHt ' M 
Had to »piiear before the justice, and It 1b khown by ttim ttMiUlM^^^^H 
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' Berved by the apiinllant^ or otherwise, that, niaiiifesl. i^jiisUrfl 
done, uri<l he salitifuotoTily excuses his default, the court itiajr, iii lu 
discretion, set aside or suspend judij^eut, and order a usv/ trial bf/nra 
the same or any other justice in the same county at such time lUiJ 
place and on such terms as the court may deem proper. "Where it UHW 
trial shall be ordered before a justice, the parlies must a])|>MiT betivt 
him according to the order of the court, and the same proceeilitig* mini 
thereupon be bad in the action as on the return of a suraiiiotis [wrswi- 
ally served. If the appenl shall be from a judgment in whiili ii new 
trial m&y be hod as in this chapter provided, the court shnll proceed t» 
the hearing of the cause, if the iseue joined before the justice wtts in 
issue of law, or to the trial Ihorcuf by jury, if such issue was ujxm » 
question of fact, 

1. If the issue joined before the justice was an issue of law, the court 
flhall render judgment thereon according to the law of the case; ni>il, 
if snch jndgineni be against the pleadings of either party, an anieinl- 
ment of such pleading may be allowed on the same ternie and in like 
case as pleadings in actions in the supreme court ; and tlie cwirt m«jr 
thereupon require the opposite party to answer such amended plow- 
ing or join issue ihereon, as the oaae may require, summarily. 

2. If upon an appeal in an issue of law the court abuuld adjiid^ tl»! 
pleading complained of to be valid, it shall in like maiiut^r reqiiir? (b» 
opposite party summarily to answer such pleading or join in.iue thereoiiT 
as the case may Tci|uire. 

3. Upon an issue of fact being so joined, the court shall proceed fa) 
hear the same tried by a jury in the same matiner as is^uci joiaeil In 
the supreme «ourt. 

4. Every issue of fact so joined or brought upon an nppcal flhall b* 
tried in the same manner as in actions commenced in the siiprent 
court. 

B. The court shall hui'e th^ siime power over its own determinjUimi 
and the verdict of the jury, and shall render judgment (hereon in ^ 
same marmer as the snpl-eme court in actions pending ihewin, and , 
may allow either party to amend his pleadings upon such terms ussli*!' 
be just iu cases where a new trial may be had. as in this chapter iin>- 
vided ; and in any such appeal, on which a new trial is to be had. uilliw 
party may, at any time before trial, serve upon the oppositi? party an 
offer, in writing, to allow judgment t» be taken ' against him forlii* 
sum or pru| erty, or lo the effect in such offer speciJied, and widiDI 
Vfithout costs, as 'said offer shall specify. If the party r>^c.'ivlnc »v^ ' 
offer accept the same, and give notice thereof in wriliii_ 
days, he may file l.ho return ami iif[er, with an afllda^ i 
notice of acceptance thoreof, and the clerk shall ihiTcni'": 
ment according U> said offer. Auil, if the party innUi 
shall have given an undertaking upon the appeal, Iln' 
cuting such undertjiking shall be liriblc thereon for iLc (' ■ 
judgment ent«rod by virtue of stiid offer. If the notn-i' 
be not given, the offer is to be deemeil withdrawn, andcu., -^mb 
in eviileuce. And if tho party t» whom sucb offer is mnda f ^i U^^^H 
n judgment more favorable t4) bim than that specified in eo^^^^f 
then ho shall not recov{>r cost«, but must pay tlio other pw^^^^| 
from the date of the service of the offer. ]^^^| 

t!. Either party may move for a new trial in suid I'ourt on s^^^| 

exception, or otherwise, and such motion may be made befiiro^^^| 

judgment has been entered, and the provisions of IbiB ^^^^^^^l 
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TlTtKlI 



It pracee<liug8 on receiving the verdict of a jniy, exoeptione 
' us of ibe court, making and settling case and exceptions, uiotioifa 
K triats, atkd making up the jndgmeiit-roll in the supreme coiirt, 
rebj made applicable to all api>eale brought up fur trial, as in 
ipier prorided. 

. To erery judgment upon appeal there shall be annexed the ■'"tfr 
■ upon which it was heard, or a tertifleil copy thereof, the iioiice """ ' 
peal, with any offer, verdict, decision of (he court, exceptipos, 
lad aQ orders and papers in any way inrolving the nierila atid 
uily affecting the judgment, which shall be filed with the clerk 
otut and shall constitute the jndt^ent-roll. 

, If the judgment be affirmed, costs ithall be awarded to the Avanior 
Indent. If it be reversed, costs shall be awarded to the appellant. ■'"*'* 
\ be affirmed in part, the costs, or such part as to the coiu'l shall 
L Jtist, may be awarded to either party. 

"W. If the judgment below, or any part thereof, be paid or col- 
it and the judgment be afterwards reversed, the appellate court 
|i order the amount paid or collected to be restored, with interest 
k the time of such payment or collection. The order may be 
pLned on proof of the fm-is made at or after the hearing, upon a 
s notice of six days, and if the order shall he made l<efore judg- 
iis entered, the amount may be included in the judgment. 
^0. If, upon an apjieal, a recovery be had by one party, and coeta 
rarded to the other, the appellate court shall set off the one against 
" er, and render judgment for the balance. 

, Coats shall be allowed to the prevailing party in judgments 

!d on appeal in all cases, witli the following exceptions and lim- *^' 

ifl: In the notice of appeal, the appellant ahalt state in what par- 

r or particulars he claims the judgment shonhl have been more 

nble to him. If he claims that the amount of judgment is less 

rable to him than it should have been, he shall state what sliould 

) been ila amount. Within fifteen days after the servit'e of the 

> of appeal, the respondent may serve upon the appellant and 

« an offer, in writing, to allow the judgment to be corrected in 

WVt the particulars mentiAied in the notice of appeal. The appel- 

laay thereupon, and within five days thereafter, tile with the jus- 

9 written aeceptauce of such offer, who shall thereupon make a 

b1» thereof in his docket, and correct such judgment accordingly, 

Rflit same so corrected shall stand as his Judgment and be enforced 

^dingly; and any execution which has been issued upon the judg- 

H appealed from shall be amended by the justice to correspond with 

■tnended judgment; and no undertaking given to stay execution 

I bo enforced for more thau the amount of the corrected judgment. 

Bch offer be not made, and the judgment in the appellate court be 

^favorable to the appellant thau the judgment iu the court below, 

I BUcb offer be made and not accepted, and the judgment in the 

plate court be more favorable to the appellant than the ofler of the 

ident, the appellant shall recover costs ; provided, however, tJiat 

nipellant shall not recover coats unless the judgment api>ealed from 

le reversed on such appeal, or be made more favorable to hiiu, to 

lount of at least ten (iollurs. If the offer be made and accepted 

e appeiUnt, the appellant shall recover all his disburoeuienls ou 

1, and all his costs iu the court below. But the a|)pellant shall 

r costs except as provided in this chapter. The respondent 

e entitled to recover costs where the appellant is not. 
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Whenever costs are awarded to the appellant, he shall be allowed to 
tax as part therpof the costs and fees paid to the justice on making 
the appeal, as disbursements, in addition to the costs in the appellate 
court ; and when the judgment in the suit before the justice was against , 
such ap[)ellant, he shall further be allowed to tax the costs incurred by 
him, which he would have been entitled to recover in case the judgment 
below had been rendered in his favor. If, upon an appeal, a recovery 
for any debt or damages be had by one party, and costs be awarded to 
the. other party, the court shall set off such costs against such debt or 
damages, and render judgment for the balance. The following fees 
and costs, and no other, except fees of officers, disbursements and wit- 
nesses' fees, shall be allowed on appeal, to the party entitled to costs as 
herein provided, when the new trial is in the county court. 

For proceedings before notice of trial, ten dollars ; for all subsequent 
pror.eedings before trial, seven dollars ; for trial of an issue of law, ten 
dollars ; for every trial of an issue of fact, fifteen dollars ; for argu- 
ment of a motion for a new trial on a case or a bill of exceptions, ten 
dollars; in all cases, to either party, for every term not exceeding five, 
at which the appeal is necessarily on the calendar and is not tried oris 
not postponed by the court, seven dollars. In other appeals the cosf5 
shall be as follows : To the appellant, on reversal,. fifteen dollars; to 
the respondent, on the affirmance, twelve dollars. If the judgment 
appealed from be reversed in part and affirmed as to the residue, the 
amount of cost allowed to either party shall be such sum as the appel- 
late court may award, not exceeding ten dollars. If the appeal be dis- 
missed for want of prosecution, as provided by section 364, no costs 
shall be allowed to either party. In every appeal the justice of the 
peace before whom the judgment appealed from was rendered shall 
receive two dollars for his return. If the judgment be reversed for an 
error of fact in the proceedings, not affecting the merits, costs shall be 
in the discretion of the court. If, in the notice of appeal, the appel- 
lant shall not state in what particular or particulars he claims the jiidg" 
nient should have been more favorable to him, he shall not be entitled 
to. costs unless the judgment appealed from shall be wholly reversed. 
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TITLE XII. 

Of the viiscelhDieom proceedings in civil actio7iSf and general prorisiom, 

CHAPTER II. 

riUK'KKDINUS AO.VINST JOINT DEBTORS, HEIRS, DEVISEE8, LEGATEES AND 
TENANTS HOLDING UNDKR A JUDGMENT DEBTOR. 

JS 1^75. "W'hon a judgmeut shall be recovered against one or more of 
several perM>us, jointly indebted uiK)n a contract, by proceeding aa 
provided in section i:}(), tho^e who were not originally summoned to 
answer the complaint, may be summoned to show cause why they 
should not l>e bound by the judgment, in the same manner as if tiny 
had been originally summoned. 

§ 376. In case of the death of a judgment debtor after judgnM* 
the heirs, devisees or legatees of the judgment debtor, or the tsBS 
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I property, owned by liira and affected by t,he judgment, may, 
lor tlie expiration of three years from the time of granting lettera 
ittuneiitary, or of administration upon the estate of tbe t.ei^tator or 
bteslate, he aummuned to ehow cause why the jud^ent should not be 
ItdVffi'ed figainst the estate of the judgment debtor in their handjs 
iBSpecIivety, and the personal representatives of a deceased jiidgiueut 
|ebU)r may be so summoned, at any time within one year after their 
^ixtintmeiit. 

I ^ 377. Tlie Bunimous provided iu the last two sections shall be sub- 
jcribed by the judgment creditor, his representatives or attorney, shall 
[escribe the judgment, and require the person summoaed to show 
jBoae, within twenty days after the service of the summons, and shall 
le served in like manner as the original eummcns. 
I 5 37S. The e^iimmone shall be accompanied by an affidavit of the 
person eubM-ribing it, that the judgment hoe not been satits&ed to hia 
puiwled^, or information and belief, and shall specify the amount due 
thereon , 

Is 379. Upon such summons any party summoned may answer, within 
Wt time specified therein, denying the judgment or setting up any 
pefense theret* which may have arisen subsequently to such judgment, 
ptii, in addition thereto, if the party be proceeded against according 
M section S75, he may make any defense wliicli he might have made 
p the action if the summons liad been served on him at the time when 
Pa same was originally commenced, and such defense had been then 
bterpoaed to such action. 

I 8 380. The party issiiitig the summons may demur or reply to the 
kwwer, and the party sumnioned may demur to the reply; and the 
pues may be tried and judgment may be given iu the same manner 
p iu an action, and enforced by execution, or the application of the 
poperty charged to the payment of the judgment may be compelled 
7 ftttachmerit, if necessary. 

fS 381. The answer and reply shall be verified in like cases and man- 
nr, and be subject to the same rules as the answer and reply in an ' 

ttUoD. 
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TITLE Xm. 

Actions iti particular ca»e», 

CHAPTER I. 

Amosa AOAINST FORHIQK CORP0RA.TIO[(a, 



I § 427, An action against a corporation, created by or under the laws wiiem 
f any other State, government or country, may Ijo brought in the troagb 
reme court, the superior court of the cily of New York, or the mnti 
a. pleas for the city and county of New York, in the following 

1. By a resident of this St«te, for any cause of action, 
I S. By » pUiutiS' not a resident of this State, when the cause of action 
" 'iftve arisen, or tbe subject of the action shall be situated, within 




ACTIONS IN PARTICULAR CASES. 
CHAPTER II. 



cloi^ and 
quu wnr- 

■belUbed. 



ACTIONS IN PLACE OP SCIRE PAflAS, QtTO 

T10N8 IS THE NATEJRB OF QUO WAllRANTO. 

§ 428. The writ of scire facias, the writ of quo warranto, and pro- 
eeedinjir by inforniation in the nnture of quo warranto, are aboljahed. 
and the remedies heretofore obtainable in those forme may be obtained 
by civil actions under the provisions of this chapter. Bui any i>roc«ed- 
ing heretofore commenced or judgment rendered, or right acquired, 
shall not be ntfected by such aboliUon. 

§ 429. All at-tion may be broiieht by the attorney-general, in' the 
nauieof t.hepeo]j]eof this State, wheTiever the lejifislatiirt! shall sn direct. 
atfuiiiNt a corporation for the pnrjiose of vatratiii^ or aiiRiillin^ the act 
of incurjioratiori, or an act renewing its corporate exiBtenrc, uii the 
ground that such act or renewal was procured upon sonin rmuduleni 
snggestion or concealment of a material fact by tlie piirsons incn- 
porut«d, or by some of them, or with their knowledge and consent. 

§430. An action may be bronght by the attorney-general, in li» 
name of the people of this 8tate, on leave gratited by the BupniM 
court, or a judge thereof, for the purpose of vacating the clmrlet W 
annulling the existence of a corjioration, other tlian municipal, when- 
ever such corporation shall, 

1. Oft'eiid against any of the provisions of the act or acts creating, 
altering or renewing such corporation ; or, 

2. Violate the jirovisions of any law, by which such corporation slisU 
have forfeited its charter, by abuse of its powers ; or, 

3. Whenever it shall have forfeited its privileges or franchiaoby" 
failure to exercise its powers; or 

4. Whenever it shall have done or omitted any act which aioomiU**' 
a surrender of its corporate rights, privileges and franchiaes ; or 

5. Whenever it shall exercise a franchise or privilege not coi 
upon it by law. 

And it shall be the duty of the attorney-general, whenever heth *'" 
have reason to believe that any of these acts or omissions can be ert»t^" 
lished by proof, to apply for leave, and, upon leave granti^d, t^i \mtt0, 
the action in every case of public interest, aud also in every iirher cji*^ 
in which satiefactory security shall be given, to ludnmnify tlui iieopl^ 
of this i:jt-ate against the coet^ aud exjienaes to Vie incurred tlierehy. 

{S 431, Leave to bring the action may be granted ujion the apttlic*" 
tion of the attorney-general; and the court or judge may, aldW*^ 
tion, direct notice of such application t^ he given to the corporntiuu ( 
it^ o&icers, X'fevious lo granting such leave, and may liear the ouriKiK 
tion in opjiosition thereto. 
y § 4:i2. All action maybe brought by the attorney-general JQ <! 
name of the people of tliis State, upon his own information, <naju9 



iJie complaint of any private party, against the parlies 
following cases: 

1. When any person shall usurp, intrude into, or uii 
exercise any [lublic office, civil or military, or any fraii 
State, or any officd in a corporution created by the 
State ; or, 

2. When any public officer, civil or military, shall biive 
fered ati act which, by the provisions of law, aball mako 
his o!Bce; or. 
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ACTIONS IN PARTICULAR CASKS. 



§8 433-^^ 



I' 
:ien Any aseociation, or number of persons, shall act witbiu this 
B. corporation, without being' duly incorporated. 
An action may be broujfht, by the attorney -gen oral, in the Action, 
name of the people of this State, for the purpose of vacating or annall- fJ^J" " 
ling lettera patent, granted by the people of this Htate, in the foUowiug iroushi 

j' 1. When he shall have reason to believe that Buch letters patent were p 
lobtained by meana of some fraudulent suggestion or concealment of a 
[.^naterial fuel., made by the person to whom the same were issued or 
imade, »r with his consent or knowledge ; or, 

I S. Wlien he shall have reason to believe that such letters patent were 
I'tflBaed through mistake, or in ignorance of a material fact ; or, 

II 3. When he shall have reason to believe that the patentee, or those 
ilclaiming under him, have done or omitted an act, in violation of the 
^termB and londitious on which the letters patent were granted, or have, 
ity any other means, forfeited the interest acquired under the same. 

g 434. When an aiition shall be brought by the attorney-general by h 

LTirtiie of this chapter, on the relation or informatiou of a person having ^^ 
an ittt^rest iu the question, the name of such person shall be joined ^■ 
with the people aa plaintiff, and in every such case the attorney-gen- 
llRal may re<]iiire, as a condition for bringing such action, that satisfac- 
rtory security shall be given to indemnify the people of this fiute against 
rthe costs and expenses to be incurred thereby; and in every cose where 
naeh security is given, the measure of the compensation to be paid by 
[nch person or persons to the att^orney-general, shall be left to the 
pfegreement. of the parties, express or implied. 
I § 4S». Whenever such action shall be brought against a person for Compialai 
LtiBarpiag an olfice, the attorney-general, in addition to the statement *r'ii»ftiD3^ | 
I of the cause of action, may also set forth in tlie complaint the name of "t"n'jyMH 
['the person rightfully entitled to the office, with a statement of his right usurS^^I 
llihereto, and in such case, upon proof by affidavit, that the defendant «"'*^M 
lilas received fees or emoluments belonging to the office, and by means ^^M 

L'tf hia aaurpation thereof, an order may be granted by a judge of the ^H 

vmnreme court, for the arrest of such defendant and holding him to bail, ^H 

tima thereupon he shall be arrested and held to bail, in the manner and ^^ 

Ij^th the same effect, and subject to the same rights and liabilities, as ^| 

tn other civil actions where the defendant is subject to arrest. ^^ 

g 433. Ill every such case, judgraeiit shall be rendered upon the right 'i<"is"iV^H 
of the defentlant, and also upim the right of the party so alleged to be uo^.^^^H 
Entitled, or only uimn the right of the defendant, as justice shall ^| 

teqiiire. ^H 

1 g 437. If the judgment be rendered upon the right of the person so Anon^H 
j llleged to be entitled, and the same be in favor of such person, he shall ^^ ^^| 
be entitlei} afticr taking the oath of office and executiiig such official byiwii^^H 
'bond as may be required by law, to take upon himself the execution jodgs^^l 
!of the office, and it shall be his duty, immediately thereafter, to demand J^J"^^^B 
Wtfae defendant in the action, all the books and papers in his custody ^H 

or within his power, belonging to the office from which he shall liave ^H 

i^Meii excluded. ^H 

' §43^. If the defendant shall refuse or neglect to deliver over such Proo»«^M 
'bookf or papers, pursuant to the demand, he shall be deemed guilty n!»ii'i^^^| 
of a misdemeanor, and the same proceedingt? shall bo had, and with ^"k^^H 
tbestune eifect, to compel delivery of such books aud papers, as are ^^^| 
|UHcnbed in article 5, title 6, chapter 6, of the iintjia^ of tli? .Oeviaed ^^| 
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nwfcjpd npon the right of tlie t>erson m 

iinir of such person, he niBV rewner, Iit 

be ghaJt have siistnirie*]. bjr reu4on of the 

of the office, from which each defeudant 

_. _ ins claim to be entitlpd to the same office 

4^ M^iM may be brought a^Uist all such persons, in 
■tr i«ep9Ctire rtehte to siiili ofllce or franchise. 

S defendMiit, whether a tiiiturul person or a corporation, 

_ ^,h•'n iJwb )u-ti<'ii sliall have been brought, shall be jud^^d 
J usuipu^r Of intruding into, or iinlawfiiUy holding or exerci*- 
»nT 'rffioe. teuM-'hiw or [irivitege, judgment shall he rendered that 
1 liffroiUni be excluded from such office, franchise or privile^ 
si#*> ih"' 'he ptnintiir recover costs against such defenduiiL 'lofl 
ooiirt tuAT »lao, ill its discretion, tine sitch defendant a sum iwt exceed- 
iiu; (w M>»tu>and dollars, which fine, when collected, shall be paid luto 
ih.' ir-^.i-iifv i->f the iStat*. 

■ ■ ii shall be adjudged that 8 corporation, atiiin 

have been brought, pursuant to tiiis cTi:li 

;-<> or surrender, forfeited its corporate rit:!' 

M-t's, judgment shall be rendered, thai, the '■■!: 

(■\iliiil.-d tmiu Mich cor|>orale rights, privileges and franchisi-.-, iinJ 'Ut 

iLecorporHlion be lUnsolvod. 

§441!. If Ju'lguieiit be rendered in such action against a coqioratitm, 
uT againnt pernotis claiming to be a corporatioti, the court may chum 
the cwtn therein to be collected by execution against the jiersons cldm- 
lu|j to W a coriioration, or by attachment or process against the direct- 
or* or otlier otPicurB of such corporation. 

^444. When such judgment shall be rendered against a corporation, 
tlie t*«nrt shall have the same power to restrain the corporation, to 
uti|iolnt a cet-eiver of it^ property, and to take an account, and niaka 
dUtrilmtion thereof among it^ creditors, as are given in article 3, titlt 
4, chapter «, of ttie third part of the Revised titatntes ; and it sbidt )m 
till* dii(v nf lhi» attorney-general, immediately after the rendition rf 
mtcti ludgniPiit, to institute proceedings for that purpose. 

44n. IJpnu the rendition of such judgment against a corporation, 
ov for the vacating or annulling of letters patent, it ahall be the duty 
nf til"' altiiriiey-generat to cause a copy of the judgmeut-roll t» be 
fiivtiiwhli tllt'd in the office of the secretary of state. 

D 44(1. Hwh secretary shall thereupon, if the record relate Ut letten 
pDli'iil. make an entry in the records of the commiiHsioneK' of the laud 
(.MliU', of the substance and effect of such judgment, and «>f the time 
wliKU Uitt record thereof was docketed, and the real property granted 
liy mioh li'ltom patent may thfreiifter be disposed of by bucIJ coniniit- 
iliUiiM'a, In the same manner us if such letters jial^nt had never bean 
iitiul, 
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ACTIONS IN PARTICULAR CAyE8. 
CHAPTER III. 



§§ 448- _ 

TITLE IS 



ACTION rOR THE 



. PROPERTY. 



. The provisions of the Revised Statutes relating to the parti- ihitIi 
r lands, tenements and hereditamentB, held or possefesed by joint ^Ij^ 
t«tiaii|«, or leTianls in eonimitn, shall apply t« actions for sneli partition ^j 
brought under this act, so far as the same can be so applied to the sub- (li 
tteuce and subject-matter of the action, without regard to its form. 



CHAPTER IV. 



§ 44fl, Proceedings to compel the determination of claims to real J» 
property, pursuant to the provisions of the Revised Statutes, may be m 
pronecuted by action under this act, without regard to the forms of the ^ 
proceedinpa as they are prescrilwd by those etatutee. ci 

g 450. Tile action of waste is abolished, but any proceetling hereto- J' 
fore commenced, or judgment rendered, or right acquired, shall not be a 
affect^ thereby. Wrongs heretofore remediable by action of waste, J 
ant subjects of action as other wrongs, in which action there may be w 
Jiidirmetit for damages, forfeiture of the estate of the party olTending, , 
fttifTeviction from the premises, 

§ 45!. The provisions of the Revised Statutes relating to the action n 
of waste, shall apply t« an action for waste bronght under this act, % 
nritfaoiit regard to the form of the action, so far as the same can be so I* 
applied. w 

g 452. Judgment of forfeiture and eviction shall only be given in w 
favor of the person entitled to the reversion, against the tenant in pos- ^"j 
seaaioii, when the injury to the estate in reversion shall he adjudged u 
in tha action to be equal to the value of the tenant's estate, or unex- |'J 
pired t^enn. or to have been done in malice. 

g 453. Tlie writ of nuisance is abolished ; but any proceeding hero- v 
toforfi commenced, or any judgment rendered or right acquired, shall Hi 
Bot be affected thereby. , 

g 4&4. Injuries heretofore remediable by writ of nuisance are sub- k 
Jects of action, as other injuries, and in such action tiiere may be judg- ri 
nwut for damages, or for the removal of the nuisance, or both. f 

^^ 
CHAPTER V. 



OKKEltAL l-ROVlSinNS RELAl'lNU Til ACTIONS CONfE 



L PROfERTT. 



§ 465. 'I'iie general provisions of the Revised Statutes relating to iix 
Actions concerning real property shall apply to actions brought under ^^|l 
IhU act, according to the eubject^matter of the action, and without ^'i^ 
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RELATING TO EXISTING SL'ITS. 



TITLE XIV. 




« Te!alinff lo exMing mile, 



■berJiKig- ^ 



S§ 456-4 60. 
TITLE ll 

fc .,....„,......„,......„,.„„_ 

H»r«t B|w- detenuiiialion of existing suits in the courts of tlilts State, luay also bo 
I ciAiMnu, taken from an order, uiade at a epedal terra, on a nummary n;jiiliCB- 
xanr}™!- tiou in an action after judgment, when such order inrulveis the tueriti 
FU^IL"^",. of the application, or some part thereof. 

§ 457. So writ of error shall be hereafter lasiied, in any case what- 
ever. Wherever a right now exists to have a review gf ajtidymenl 
i. rendered, or order or decree made before tbe first day of July, 1S48, 
8iich review can only be had upon an appeal taken in the nmntieri>ro- 
vided by this act, and all appeals heretofore taken from sitrh jiwg- 
jnerits, orders or decrees uuder the provisions of the Code nf Prot'ediiw, 
which are still pending iu an appellate court, and i[ot dlsnii^ed, ofaall 
be valid and etfectnal. But this section ghnll not extend the rigbl d 
review to nny case or question to which it does not now extend, uorthe 
time for appealing, nor shall it apply to a case whore a writ of orwt 
has been already issued. 
■« § 458. An execution may be issued without leave of the court ii|Mn 
a judgment docketed before the first day of July, 1S48, or doworhftw- 
-K^ after to be rendered iu an action pending on that day, at any lina 
JEy, IB4«. within five years after the rendering of the judgment. 
Appiif" § -(59. The provisions of this act apply to future proceedings hi 
Mtionc* actions or suits heretofore commenced and now pending as fullnwii: 

1. If there have been no pleading therein, to the pleailings and ill i 
subsequent proceedings. I 

2. When there is an issue of law or of fact, or any other qnestian of 
fact to be tried, to the trial and ail subsequent imice-ediiigK. 

3. After a judgment or order, to the proceedings f« euf" ■ 
modify or reverse it, including the coels of an appeal. ■■ 
jndgea of the supreme court in any district tind that tti. 
term or circuit, has not been, or will not be, able to dL-^|« 
cases upon the calendar, they may request the goveniop ti- ;i-ti;,'ir niht-r 
jndges, and, if necesi^ary, appoint extraordiuary terms and circuits for 
the purpose of disposing of fauch coses. The governor may tliereupOB 
make such assignment, and the judges assigned must hold Ute Hurll 

jordingly, 

§ 460. An appeal may he taken from any final decree euterod up* 

i the direction of^a sin/ile judge, in any suit iu equity pending [m te 

HHpreme c^urt, ou the first day of July, 1847, at any time In'fore tbt 

first day of November, 1*^52. But this pmviBlon shall i 

cases where a rehearing has a ready been had or orderr 

ee entered before the passage of this acl 
wliif h no utteuipt in good faith has been, or shall I 
wil.iiiii Uiiity days iift<;r notice of the entry of wucli 
iijipciil hhiill lie taken iu the manner provided in sertioi 
III nil iM«ew of appeal to the court of appeals, in m'h 
originally coinnjeni'ed in the late court of chm"' 
court of appi'iils (thiill review llie cause upon : 
without any ^l.jil..>iii.Mit. nr spccificritinti of fnct.'^ ! 



pending. 



lot apply tfl 
M, or irt ih» 




(hereby declared to be, tlie duty of the court of appeals, in -any aiid all 
such cattRK, to review the whole matter upon the evidence as well as 
ithe tiiw. 

g 481. An ieaiie of fact joined in a county court, or court of common iMue of 
pleas, before the first day of July, 1848, or then pending in that court S^'n^ 
on appeal, fhall be tried by a jury, unless the parties otnerwise agree. ?*"" 
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GENERAL PROVISIONS. 



8§ 461-469, 4 



TITLE XV. 



Oeneral prwUions. 

g 462. The words " real property," as used in this net, are co-exten- 
Ave with lands, tenements aud hereditaments. 

g 4&A. The words " personal property," as used in this act, include 
money, goods, chattels, things in action, and evidences of debt. 

8 464. The word " property," as used in this act, includes property, 
leal and personal. 

S 4y5, The word " district," as used in this act, signifies judicial dis- 
trict, except when otherwise specified. 

§466. The word "clerk," as used in this act, eignifies the clerk of 
tte court where the action ia pending, and in the supreme court, the 
elerk uf the county mentioned in the title of tlie complaint, or in another 
eoiiuty to which the court may have changed the place of trial, unless 
Otherwise sped lied. 

S 407. The nde of common l&w, that statutes in derogation of that 
law are to be strictly constnied, has no application to this act. 

8 408. All statutory provisions inconsistent with this act are repealed ; 
Init this repeal shall not revive n statute or law which may have been 
Tepealed or abolished by the provisions hereby repealed. And all 
rights of action given or secured by existing laws niuy be prosecuted 
ju tiie manner provided by this act. If a case shall arise in which an 
action for the enforcement or protection of a right, or the redress or 
prevention of a wrong, cannot be had uuder this act, the practice here- 
ioforo ill use may be adopted so far as may be necessary to prevent a 
/allure of justice. 

g 461*. llie present rules and practice of the courts in civil actions, 
inconsistent with this act, are abrogated ; but where consistent with 
this act, they shall continue in force, subject to the power of the reapec- 
tira cnnrts to relax, modify ur alter the same. 

g 471. Until the legislature shall otherwise provide, the second part 
of this act shall not affect proceedings upon mandamus or prohibition ; 
nor ajijieals from surrogates' courts, except that the costs on such 
^poiU shall be regulat«d and allowed in the manner provided in sec- 
tiim 318 of this act ; nor any special statutory remedy not heretofore 
obtained by action; nor any existing statutory provisions relating to 
actions, not inconsistent with this act, and, in substance, applicable to 



a. 



the actions hereby provided; nor any \'v 
chapter B of the second part of the R>'\ \-- 
and eighth titles of chajitcr 5 of the ihii< I 
cliap1«r 8 of the same part, excluding : 
Ihwrouf, or by tlie first title of chapter y ul ; 
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iv..>lfth title's 

, t-.vcept that 
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8§ 472^ 78. GENERAL PROVISIONS. [p 

TITLE 16. 

when, in consequence of any sucb proceeding, a civil action si 
brought, such action shall be conducted in conformity to this ad 
except, also, tbat, where any particular provision of the titl< 
chapters enumerated in this section shall be plainly mconsister 
this act, such provision shall be deemed repealed. 

In actions or proceedings by mandamus, amendments of an 
takes in the process, pleadings or proceedings therein may be al 
and shall be made in conformity to the provisions of chapter 6, 
of the second part of the Code of Procedure. 
Certain § 472. Nothing in this act contained shall be taken to repeal i 
^^i^ 23 of article 2 of title 5 of chapter 6, part third of the Revised St 
and other or to repeal an act to extend the exemption of household f urnitu 
not*r?-* working tools from distress for rent and sale under execution, 
pealed. April 11, 1842. 

?Xen*to' § 473. This act shall take effect on the 1st day of July, 1848, 
take ef- that sections 22, 23, 24 and 25 shall take effect immediately. 
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CHAPTER 449. 



.Inle." 



AN ACT explaining, defining and regulating the effect and 
application of, and otherwise relating to, the act passed at 
this session of the Legislature, entitled " An act relating 
to courts, officers of justice, and civil proceedings." 

Passed June 2, 1876 ; three-fifths being present. 

The People of the State of New York, represented in Senate and 
Assembly, do enact as follows : 

co<ieofRe- SECTION 1. The act, passed at this session of tbe Legislature, enti- 
mediaiJus- ^^^^ u^„ ^^^^ relating to courts, officers of justice, and civil proceed- 
ings," constitutes a portion of the new revision of the statutes; and 
may be styled, in any act of the Legislature, or proceeding in a coart 
/of justice, or whenever it is otherwise referred toa8"TEe Code d 
Remedial Justice." 
constitu- § 2. In construing that act, the following rules must be observed, 

* **°* except where a contrary intent is expressly declared in the provision to 

be construed, or plainly apparent from the context thereof : 
"Superior 1. The "superior city courts" are, collectively, the court of commoD 
coans." pleas for the city and county of New York, the superior court of the 
city of New York, the superior court of Buffalo, and the city court rf 
• Brooklyn. 
Mj»n- 2. The word, ** mandatrO," includes a writ, process, or other written 

direction issued pursuant to law, out of a court, or made pursuant to 
law, by a court, or a judge thereof, or by a person acting as a judicial 
officer, and commanding a court, board or other body, or an officer, or 
other person, named or otherwise designated therein, to do, or to p^ 
frain from doing, an act therein specified. 

• ju.igo." 3. The word, "judge," includes a justice, surrogate, recorder orotb« 

judicial officer, authorized or required to act, or prohibited from actiitf 
in the matter or thing referred to, in the provision in which that wwfl 
is used. 
"Clerk." 4^ The word, "clerk," signifies the clerk of the court, wherein to 
action or special proceeding is brought, or wherein* or by wiM 
286 
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auUioritf, the act is to be done, which is referred to in the provision in 
whkb it is OHed. If the action or special proceeding is brought, or the 
ut is to be done, in or by the authority of the Supreme Court, it aigni- 
Hes the cleric of the county where the action or special proceeding ie 
tmble, or the aet is to be done. 

5. The word '* report," when need in connection with a trial, or other 
inquiry, or a judgment, means a referee's report ; and the word, " deci- 
sion," when used in the same connection, means the decision of the 
court upon a bearing, or the trial of an issne, before tlie court, without 
a jury. 

8. An " action of ejectment" is an acUon to recover the possession of 
some specific real property. 

7. A "judgment credilOTs action" is an action brought by a judg- 
ment creditor, pursuant to the provisions of aectiona thirty-eight and 
thirty-nine of title two of chapter one of part three of the Revised 
Statutes, or otherwise to aid in the collection of a judgment for a snm 
of money, or directing the payment of a sum of money. 

8. A " personal injury " includes libel, slander, criminal conversatioTi, 
ADduction, and malicious prosecution; also, an assault, battery, false 
impriaooment, or other actionable injury to the person of the plainrilT, 
or his or her wife, husband, child, or servant, 

9. An "injury to property" is an actionable act, whereby the estate 
of another is lessened, other than a personal injury, or the breach of a 
contract. 

10. Personal property tatien by a sheriff, in an action to recover the 
possession thereof, pursuant to the plaintiff's claim of the immediate 
delivery thereof, is said to be "replevied"; and the indorsement 
in writing, upon the affidavit, in behalf of the plaintiff, requir- 
ing the sheriff to take the property from the defendant, and deliver it 
to the plaintiff, is styled "& requisition to replevy." Such a requisition 
ifl deemed to be the mandate of the court, in which the action is 
brought. 

11. A warrant of attachment is said to be annulled when the action, 
in which it was granted, abates or is discontinued ; or a final judgment 
rendered therein in favor of the plaintiff, is fully paid ; or a final 
jadgment is rendered therein in favor of the defendant. But, in the 
latt«r case, a stay of proceedings suspends the effect of the annulment, 
the reveraal or vacating of the judgment revives the warrant 

12. The term, "judgment creditor," siciiifies the person who is enti- 
tled to collect, or otherwise enforce, for his own immediate t>enelit, a 
jadgment for a sum of money or directing the payment of a sum of 
money. 

13. Tlie words, " lunacy," and " lunatic," embrace every description 
of unsoundness of mind, except idiocy. 

14. A "distinct parcel" of real property is a part of the property, 
which is or may be sf t off by boundary lines, as mstinguished from an 
oncertiuti or undivided share or in1«reBt therein. 

15. The word, "territory," when applied to a portion of the United 
States, without the State, signifies a portion thereof where an organised 
torritorial eovemmeut exists, and includes the District of Columbia. 

It!. A "domestic corporation" is a corporation created by or under 
the laws of the Stale. A " foreign corporation" is a corporation crea- 
ted by or under other laws. 

17. The term, "action for dower," includes all proceedings, author- 
ise hj the existing laws, to be taken, by or in behalf of a widow, for 
2€7 






•. 440.] IAT» OP NEW TOKK. 

tbw aJmi!-<uur«iii«Dt of her dower, or to rtcor ei tbt property 
ureJ. ur the lento maii pio&te themf. 

§3. The unM. *^timijiiiw," uid "trUl jury," sa u^^ ! 
we mMcttTdr 9q/unin.t to the lems, ** patit jaror," . 
h«Tetonra need m the CooetilotiDii Kiid Uws of the St.: ' 
" notify,'' aa and ta tbal ■€(» with n^iect to prorurin^ r 
of & juror, is eqaifalnrt Id IIm wiifd. ** Bommon," as herei-f-rf u»rri iu 
lh« like nwnectian. in the nme Ceurtitation uid laws. 

§ 4. (b th»t «et, tad in this act. the wevd "mction," refeta to a dni 
acliou ; the wwd, " judfmeiit,' to a jo^^ment in earh au artiou ; Qm 
tern "metal pcmeediii^.' ta a dril special proceeding ; and the won), 
"wdevt to an order itijide in soch an actien or epenal ]irnceedingi 
except where a ceotrai; intent is expieaslT declared in ihe proviaim 
eoBtaittio^ the woid or term, or plainly apparent in the context theroof. 

S 5. The 8{^(>cat>ca and eJEect of certain portions of that act art 
declared and regulated as follows, except that where a particular rnu- 
vision, included within a chapter cr a pottMn of a chapter, sjiecified tn 
a subdiriaioD of this sectioii, ex pre mi y speciAes the courts, iiemiiu ar 
proceedings, alEected thereby, thmt provision is to be deemeij excladed 
Erum the apptieatian and eflect, preecribed in the oabdiviaiou : 

' In chapter Hcond, the {niebnen referred tu are civil pneoueTsuDl;. 



2. In chapter third, the ptnriaiona of the aectiuns tittle bundled Dn4 
three, three hundred and lanr, three bandied and Bre and three Ixm- 
dred aud six, apply to trial juran upon the trial of an indictmcot m 
other criminal cause, as prescribed in sobdtviaioa seventh of this 9«r- 
tiou, with respect to the application of titles third and fourth of chs[>- 
ter tenth. 

3. In i-hupter Hftb, sections four hundred and fifty, four hundred ni 
fifty-ft)ur, four hundred and fifty-five and four hundred and nztjr- 
eight, apply to au notion commenced, in anr court of the State, on or 
after tli« firjit day of Muy, eighteen hundred and seventy-seven. 

4. The reniuitider of chapter fifth, and the whole of chapter aixl^. 
apply only to an action comtnenced, on or after ifae first day of ** 
eighteen hundred and seventy-seven, in the Supreme Coart, a 
city court, the marine court of the city of New York, or a co«r 
If, before that date, in an action brought in either of those 
Hunimons baa been served upon one or more of two or more HftUn 
or an order for the service of a summons by publication hns been ma^ 
chapters fifth and sixth do not apply to that action. 

G. <3hapter seventh, excluding section five hundred and forty-ei^ 
aud article first of title fourth thereof, applies only to an action in iMtt 
of the courts specified in subdivieioii fourth of thia section, in which u 
application for an order of arrest, an injunction, or a warrant of attach- 
ment, is made on or after the first day of May, eighteen lH,i,.ir<-,i sii 
aeventy-seven. Article first of title fourth of that chaj^'- 
to proceedings taken, as therein prescribed, on or after ; ' 
9. Ch an l>er eight applies only to the proceedings tn).' 
the first Jay of May, eighteen hundred and seventy-sev. 
B of the courts specified insub 
i section seven hundred an 
ix, and seven hiuidroil ai.il 
rd, eectioiis seven huinl > ■ ■' 
iy-nine, and seven hui. 
p Mfore any officer or i 
i seven hundred aii'l 
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7. In cliapter tenth, titles first, eecoiid, fifth and sixth, appljr only to cunpH 
IrtToceeiiingB taken, on or aft«r th« first day of May, eighteen hundred ^"""^ 
and seveiily-seveii, in one of the courts siienfied m aiiwlivision fourth 
of this section. Titles third and fourth of that chapter apply only to 
jurors drawn for a term of a court commencing not less than twenty 
days after the (irat day of May, eighteen hundfed and seventy-seven, 
subjent to that qualilipatioii, they apply to jurors selected under the 
existiug lawa. and the lists and ballot* prepared accordingly, untifnew 
jiurora are selected, and new lists and ballots are prepared, as pre- 
Bcribed in those titles. The same titles, excluding aj^ticle third of title 
third, ai)ply equally to a criminal and civil action or special proceed- 
ing, and to a court of criminal and of civil jurisdiction. A jury for the 
trial of an indictment, or other criminal cause, at a t«rm of a court of 
record, commencing on or after the twenty-first day of May, eighteen 
hundred and seventy-seven, must be procured from the trial jurors 
selected, drawn and noticed, as prescribed in this act, anil in those 
titles, for the term of the court at which it is triable, including the 
talesmen or additional jurors procured as prescribed therein ; and the 
same must be tried by the jury so formed, but the existing laws, relat- 
ing to challenges or disqualifications of petit jurors in a criminal cause, 
or prescribing the cases where talesmen or additional petit jurors must 
be summoned in a criminal cause, remain nnalfected by those titles, 
and are applicable to the proceedings taken as therein iivescribed, and 
to the trial jurors therein specified. Those titles do not affect any pro- 
vieiun of the existing laws, relating to grand jurors or grand juries; 
except that where such a provision refers to the listsof petit jurors ; the 
hallot« containing their names, the box or boxes in which those ballots 
an deposited or contained, the selecting, drawing, summoning, or 
empanelling of petit jurors, the imposition of a fine upon a petit juror, 
or the enforcement, reduction, or remission thereof, it is deemed to 
refer to the same subject, as provided for in those titles, in like manner 
as it refers to the existing laws relating thereto. Title third does not 
affect any special provision of law remaining in force after the first 
day of May, eighteen hundred and seventy-seven, whereby trial jurors 
ate directed to be procured, for a particular court of record, from a 
uartjcnlar locality, or whereby a county is divided into two or more 
jury districts, and the selecting, drawing, summoning, or attendance 
of jurors from the particular locality, or the difi"erent jury districts ia 
regulated; but each of those provisions becomes applicable to and 
Bl»<;ts the selecting, drawing, notifying, or attendance of jurors, as 
prewribed in that title, in like manner as it now applies to and affects 
the existing laws, upon the same subject. Ho much of the provisions 
of title fourth, as relates to the remission or enforcement of a fine 
fnii>oaed upon a trial juror, applies to a fine imposed upon a grand 
juror, as prescribed in the existing laws. 

ft. in chapter eleventh, articles tirst and second of title first, and the cimp. 
whole of title third, apply only to proceedings in one of the courts "'•*"" 
specified in subdivision fourth of this section, taken on or after the first 
day of May, eighteen hundred and seventy-seven, but where an action 
has been commenced in either of those courts, before that date, a judg- 
ment by default must be taken therein, as prescribed by the existinjf 
laws. 

9. Chapter twelfth does not apply to an appeal from a surrogate's ci 
court; and does not afiect the existing laws, touching tlie review of " 
■"*' " 'n A criminal c 
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cbikuMr 10. Chapter tbirt«ent.h tippHes only to an execution iMaedfla or after 
"■■ the first day of May, eiffhleen hiitiilreii and »i^ verity ••even, out ^ k 
~ court of record, other than an execution issued out of such a court, 

and directed, pursuant to law, to a coustable or manihal ; and to sbIm 
and other proi^eedin^», by virtue of an execiilion directed U> a dheriif, 
and delivered to him, after that date. Sections one thonsand four 
hundred and thirteen and one thou^ud four hundred and fourteen, 
and'Bections one thousand four hundred and seventeen to one thousand 
four hundred and twenty-seven, both inclusive, apply only to a cue 
where such an execution is issued out of one of the courts specilied in 
Bubdiviaion fourth of Uiia section ; or where a warmut of atlachiu<>nt 
haa been granted in an ucUon brougtit in one of thoeo courts. Iltlt 
third of that chapter applies only to an execution issued upon a judtf 
ment rendered in one of those courts. 

§ 6. The application of that act, as presirribed in the lost precediu^ 
section of this act, is subject to the following qualifications : 

J. That act does not render ineffectual or othervriae impair nnv ^'- 
ceedings in an action or special proceeding to which it ii; ' 

pursuant to the existing laws, before the first day of ^ 
hundred and seventy-seven ; and where any proviidoii • 
would render ineSectnal, or otherwise impair, such a ]<! 
subsequent proceedings must be taken as prescribe<l in i)i..- .-vi^iiii:: 
laws, as far as it is necessary, for the purpose of avoiding such a result. 
2, With respect W an actjon or special pioceediug, commenced Wfon 
,i,the ilrst day of May, eighteen hundred and seveuty-seveu; or wttb 
^ respect to any provision of the existing laws, remaining iiiire|i«aled 
after it takes effect, whereby the proceedings iu an action or apodal 
^proceeding are specially presciibed, or otherwise regid&ied ; iv wUk 
respect to the costs, fees, or expenst^ in an action or e{ie(dal proce«diayi 
it has the same effect as if it was un act amending tbe Code of Pi*- 
cedure. 

ii. Eacli pruvi^on of that act, conferring power upon, or autbwiaiil 
or requiring a proceeding to be taken at a general, special or trial 
term, which is made, by the terms uf this act, applicable to a oamtf 
court, is to be construed as applying to any term of the county tanE^ 
held pursuant to au apf>ointiuent made as prebcribed by Law. 

§ 7. The applicalion of that act to the marine court of the city af K«* 
ar'xew York is suliject to the following qualifications : 

1. It does not confer nf>on the marine court, or a justice thereof, pomt 
to grant an ortler of arrest, an injnnctioQ ordor,oT a warr>iiii oi alutk- 
ment, in a ease where the same cannot be gmnleAl uiiil> - 
laws; or take away the power of that court, or of n jh-' 
giant such an order or warrant, in n case where the sani-- 
nndor the existing laws ; or otherwise nffects the jnriinii! ! .. . , - .- 
of that coitrt, or a justice thereof, under the existing lawi>, oxciiuioj 
far ns the latter are inconsistent with, or s»j>eraoded l^, tit)«i fbintkat 
chapter thinl of tliat act. 

2. It di»-s not affect the proceedings in that court in "niariDOCSiiW^ 
as re}i:uliiU.'d by the existing laws. 

'S. It dous not affect any provision of tbe exti<Iing Uwh, irxdnsivel^ 
applictdile to the proceeditiga in that court, )>r«-'<cribintf, or autbuhiinf 
a ju:^li>-i- >'f the court to prescribe, tbe time within wbirh an art nuaf 
or niuy Iw duua, or must or may bo r«quin^ to be dune. 

4. It duggai^ffect an api>«al tu or ftom tlu geii«nl t«na of Urit 
cunrt. 
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, It doca not confer upon tbat court power to refer a cause or mat- 
" 1 a ca«e where that power ia not conferred upon it. by the existing 

1^8. A. provision of the existing lawa, relating to the proceedings in Consinio- 
Aetion in a court, other than one of t.hoae fipecitied in subdivision [Ji'iS "fro^'" 
Bth of section five of this act, or to a special proceeding before any visions of 
I or other officer, which assimilates the proceeding, by general fa'wV* 
ige, or by reference to another provision of the existing laws, to 
ceding in the Supreme Court, or before a justice thereof, or, gen- 
ily, to a proceeding in other courts of record, or before a judge ^^ 
9of| is to be construed, where the corresponding proceeding n pre- ^^^ 
ed and regulated in the act specified in section one of this act, as ^^^ 
ring to the provisions of the latter, prescribing and regulating the ^^H 

19. Each provision of that act, requiring the publication of a sum- pabiica- 
ns, notice, or other paper, in one or more newspapers, or authorizing ^,„^o^ 
requiring a court, or a judge, to designate one or more newspapers, 

■ which Buch a publication must be made, is to be construed as not ^^H 

greeting any special provision of the existing laws, prescribing one or ^^H 
more particular newspapers, in which such publication must be made, ^^H 
in a particular locality, or in a particular case. ^^| 

§ lU. That act does not affect any provision of the existing lawa, Aotlon* 
which ia applicable exclusively to an action against the mayor, alder- mayur'»l. 
men and commonalty of the city of New York, including the recovery, iienncn. 
entry, or collection of a judgment in such an action. chj'otsew 

§ 11. Each provision of tliat act, requiring the plaintiff in an action ^"'i'- 
I to give security, for the purpose of obtAining an order of arrest, an Jl,^""' 
J Snj unction order, or a warrant of attachment, or as a condition of 
E obtaining any other relief, or taking any proceeding in the action, or 
I allowing the court, or a judge, to require such security to be given, is 
hie be construed as excluding an action brought by the People of the 
F'State, or by a domestic municipal corporation, or by a public officer, in 
bfthalf of the People, or of such a corjioration, 
g 12. Each provision of that act, requiring a judge, clerk, or other Trnnmi 
I officer, to transmit a paper to another officer, for the benefit of a par- "i"" "' 

ticular person, is to be construed as requiring the transmission only '*"' 
I upon the request of the person so to be benefited, and npon payment 
by him of the fees allowed by law therefor, if any, and of the fees 
■ Allowed by law, for a copy, or certificate, connected therewith ; together 
h with the reasonable expenses of the transmission. 

g 13. That act does not affect the apjiointment of a term, or the des- Appoill^ 
[ ignatiou of one or more judges to hold a term, made, pursuant to the S^.'Jid 
I existing laws, until new terms are appointed, or one or more judges ii<!>i|{>tiuB 
' ire uewly designated, as prescribed in that act. ofjmige*. 

g 14, It does not create a vacancy in any office or employment, des- 

I ignated or referred to therein, by the title or description thereof, con- 

L tained in the existing laws, or by anpther title or description ; nor does 

' it affect the existing laws relating to the amount, or the time or the 

mode of payment, of the compensation of an officer or employe, so des- 

i^TQated or referred to, who is in office or employed when it takes effect ; 

except that where the tenure of his office or employment is notpre- 

Bcrikwd iu that act, he may be removed at pleasure by the court, o^er, 

or officers, authoiized by its provisions to appoint a person to discharge 

the same duties. Until he is removed, or his office or place becomes 

otherwise vacant, the provisions of that act apply to him, and to the 
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discharge of his duties. The officers or employes, styled in section 
ninety-three of that act "attendants," include those styled, in the 
existing laws, " officers ; " those styled in section ninety-five ** attend- 
ants and messengers," include those styled, in the existing laws, 
** officers and attendants ; " those styled in section two hundred and 
eighty-eight ** special deputy clerks and other assistants," include those 
styled, in the existing laws, " deputies " and " clerks employed by the 
clerk," and all the clerks and other employes, in the office of the clerk 
of the court of common pleas for the city and county of New York, spe- 
cified in section two of chapter six hundred and sixty-four of the laws 
of eighteen hundred and sixty-nine, or actually employed, pursuant to 
the existing laws, to do clerical duty in the office of the clerk of that 
court, or the clerk of the superior court of the city of New York ; those 
styled in section three hundred and nine " special deputy clerks and 
assistants in the clerk's office," include those styled, in the existing 
laws, ** deputies," of whom the deputy clerk of the city court of Brook- 
lyn, specified in section two hundred and eighty-four, is one ; those 
styled, in section three hundred and twenty-eight of that act, " assist- 
ants," include those styled, in the existing laws, " assistant clerks." 
This enumeration shall not be construed to exclude, from the provisions 
of this section, any other officer or employe, performing the duties of an 
office or employment, which is designated or referred to in that act hy 
a title or description other than that which it bears in the existing laws. 

§ 15. The term "existing laws," as used in this act, designates the 
statutes of the State remaining unrepealed on the thirtieth day of 
April, eighteen hundred and seventy-seven. 

§ 16. This act and the Code of Remedial Justice shall not be printed 
or published for the use of the State, or of any State Department, or 
State officer, or otherwise in any manner at the expense of the €tate, 
except in the volumes containing the laws of this session to be printed 
and published as prescribed by law ; they shall be printed in one vol- 
ume, which shall contain no other law passed at this session ; nor shall 
they be printed or published in any newspaper at the expense of the 
State, or of any county. All laws relating to printing, distributing « 
publishing any of the Statut^es of the State at the public expense, shall 
be deemed inapplicable to those two acts, except as respects the print- 
ing, publication, and distribution thereof, in the volumes contaiuu^ the 
laws of this session. 

§ 17. This act shall take effect immediately. 
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A.N ACT to suspend the operation of parts of chapters four 
hundred and forty-eight and four hundred^ and forty-nine 
of the laws of eighteen hundred and seventy-six, to con- 
tinue in force the laws superseded thereby, and to regulate 
proceedings in civil actions. 

Passed May 22, 1877. 

The People of the State of New York, represented in Senate and Asiiein- 
hlj/y do enact (w follows : 

Section 1. The operation of all the provisions of chapters four hun- 
dred and forty-eight and four hundred and forty-nine of the laws of 
eighteen hundred and seventy-six, except sections three hundred and 
three to three hundred aTid six, both inclusive, and sections one thou- 
sand and twenty-seven to one thousand one hundred and eighty, both 
inclusive, of said chapter four hundred and forty-eight, and so much of 
subdivisions two and seven, of section five of said chapter four hundred 
and forty-nine, as applies to said sections, is hereby suspended until 
the first day of September, eighteen hundred and seventy-seven, when 
the same shall again go into and remain in full force and effect. 

§ 2. Any summons actually issued in an action on or after the first 
day of May, eighteen hundred and seventy-seven, and before this act 
tfikes effect, shall not be deemed invalidated or affected in any manner 
by the provisions of this act, and the same may be served upon any of 
the defendants, and judgment by default for want of appearance or 
aii.swer may be taken as if this act had not been passed ; or if the de- 
f(Midant answers, the proceedings in the action to the service of the 
tirrjt pleading therein shall be the same as if this act had not been 
passed. 

§ ii. No proceeding in an action or a special proceeding, taken as 
prescribed in chapter four hundred and forty-eight of the laws of 
eighteen hundred. and seventy-six, on or after the first day of May, 
eighteen hundred and seventy-seven, and before this act takes effect, 
shall be invalidated or impaired by this act, but the subsequent pro- 
ceedings, except as otherwise provided in the sections mentioned in 
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section one of this act, or as otherwise expressly prescribed in the last 
preceding section, shall conform, as nearly as may be, to the provisions 
of law regulating proceedings in actions and special proceedings as 
they existed on the thirtieth day of April, eighteen hundred and 
seventy-seven, and the court shall, upon proper application, allow, 
without costs, any amendment or other proceeding which may be 
necessary /or that purpose. 

§ 4. All actions or special proceedings commenced after this act 
takes effect, and all proceedings after this act takes effect in an action 
or special proceeding commenced before this act takes effect, shall 1h? 
conducted as prescribed by law for that purpose, in force on the 
thirtieth day of April, eighteen hundred and seventy-seven, until the 
first day of September next, except as otherwise prescribed in this act. 

§ 5. Chapter four hundred and forty-nine of the laws of eighteen 
hundred and seventy-six is hereby amended as follows : 

1. In section five the words " the first day of May, eighteen hundred 
and seventy-seven," are stricken out whenever they occur, and the 
words ** the first day of September, eighteen hundred and seventy- 
seven," are inserted in place thereof, except that the words " the first 
day of May, eighteen hundred and seventy-seven," are retained in 
subdivision seven of that section, so far as they apply to title third or 
title fourth, or article first of title fifth of chapter ten of the said chap- 
ter four hundred and forty-eight of the laws of eighteen hundred and 
iscventy-six. 

2. In section fifteen of the said act the words "the thirtieth day of 
April, eighteen hundred and seventy-seven," are stricken out and the 
words ** the thirty-first day of August, eighteen hundred and seventy- 
seven," are substituted in place thereof, except so far as they apply to 
title third or title fourth, or^ article first of title fifth of chapter ten of 
the said chapter four hundred and forty-eight of the laws of eighteei 
hundred and seventy-six. 

J:? (). Tlie provisions of law which were in force on the thirtieth day 
of Aj)ril, ei;.4it,eeu hundred and seventy-seven, and which were 8upe^ 
sedtjd in wliolc ov in part by the j)rovisions of said chapters four hnn- 
<lred and forty-eight and four hundred and forty-nine of ^he laws of 
eighteen hundred and seventy- six, except the provisions superseded 
bv sections three hundred and tliree to three hundred and six thereof, 
both inclusive, and sections one thousand and twenty-seven to one 
tliousand one hundred and eighty thereof, both inclusive, shall l)e 
operative and continue in full force and effect until the first day of 
SeptcMnbor, eighteen hundred and seventy-seven. 

v^ 7. This act shall take effect immediately. 



Statk ok New York, > 

Ortico of th(^ Secretary of Stat^?. 5 *** * 

I 1klv(^ (joinpurcd th(^ projiCMliug- with the original law on tile in this office, aiul do 
hereby (',«»rtify that the same is a correjit transcript tlierefn^ni and of the whole fti 
siiid oi'iirinal law. John Biqklow, 

tStcrrtnry of iSt4ii^' 
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CHAPTER 417. 

AN ACT to repeal certain acts and parts of acts. 

Passed June 5, 1877. 

The People of the State of New York, represented in Senate and 
Assembly, do enact as follows : 

Section 1 . The following acts, and parts of acts, heretofore passed Acts re- 
by the legislature of the State, are hereby repealed, to wit : eS!! * * 

1. Of the first part of the Revised Statutes: itevised 
Section* twenty-four, twenty-five, twenty-six and twenty-seven, of ®^*^^"- 

title fourth of chapter fifth. 

2. Of the second part of the Revised Statutes : 

(1.) Section* five and six of title fifth of chapter first. 

(2.) Sections sixteen, seventeen and twenty-seven of chapter third. 

(3.) The following portions of chapter fifth : 

All of article first of title first. 

The concluding portion of section seventeen of article sixth of the 
same title, beginning with the words *' but whenever any person shall 
have remained charged." 

3. Of the third part of the Revised Statutes : 
(1.) The following portions of cha:pter first : 
All of article third of title first. 

All of title second, except sections thirty-eight, thirty-nine, forty- 
three and forty-five, and articles sixth and seventh of that title. 

All of title third. 

Sections one to twenty-seven, both inclusive, and section forty-five 
of title fourth. 

All of title fifth, except sections four, five, six, seven, twenty-one, 
twenty-four, twenty-five, twenty-seven, twenty-eii^ht and twenty-nine 
thereof, and except so much of sections eleven and fourteen thereof, as 
relates to criminal courts. 

(2.) The following portions of chapter second : 

Sections two huiiared and forty-five, two hundred and forty-six, two 
hundred and forty-seven and two hundred and forty-eight of title 
fourth. 

• So in Uie origiaaL 
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(3.) All of chapter third, except section fourteen of title first; and 
sections forty, forty-one, forty-four, forty-five and forty-eigtt, and sec- 
tions fifty-four to sixty-one, both inclusive, of title second. 

(4.) Sections twenty-two to twenty-nine, both inclusive, of title fifth 
of chapter fifth. 

(5.) All of chapter sixth, except sections twelve and thirteen of title 
second; section fourteen of title fourth, and articles first and second 
of title sixth. 

(6.) All of chapter seventh, except sections fifteen and sixteen of 
title second ; aud sections sixty-three to seventy, both inclusive, and . 
sections seventy-four, seventy-five and seventy-six of title third. 

(7.) The following portions of chapter eighth : 

All of title first. 

All of title second. 

Section eight of title third. 

All of article first of title fourth, except sections one to three thereof, 
both inclusive, and sections twelve to fifteen thereof, both inclusive. 

The following portions of title sixth, to-wit : so much of sections six- 
teen to twenty-one thereof, both inclusive, as relates to petit jurors, and 
sections tlurty-seven to forty-two thereof, both inclusive. 

Section one of title thirteenth. 

All of title seventeenth, except sections one, thirteen, fourteen, fif- 
teen, twenty-seven, twenty-eight, twenty-nine, thirty, thirty-two and 
thirty-five thereof. 

(8.) The following portions of chapter ninth : 

All of title third, except section sixty-six thereof, and so much of 
article third thereof as applies to appeals from surrogates' courts. 
Code of 4. All of the Code of Procedure ; except the following sections and 
nre.*' parts of sections thereof, to wit : 

Sections one to eight, both inclusive. 

The introductory clause, and subdivisions^ two, ten and eleven of sec- 
tion thirty. 

Sections fifty-two to seventy-one, both inclusive. 

Section one hundred and eleven. 

Section one hundred and twelve. 

Section one hundred and eighteen. 

Section one hundred and thirty-two. 

The introductory clause, and subdivisions one and four of section one 
hundred and thirty-six. 

Section one hundred and sixtv-six. 

The concluding portion of section one hundred and sixty-seven, 
beginning with the words " in actions to foreclose mortgages." 

Sections two hundred and six to two hundred and seventeen, both 
inclusive. 

Section two hundred and tw^enty-four. 

Section two hundred and forty-three. 

The introductory clause, and subdivisions three and four of section 
two hundred and forty-four. 

Those portions of section two hundred and fifty-six, which are not 
inconsistent with or superseded by the act chapter four hundred and 
forty-eight of the huvs of eighteen hundred and seventy-six, entitled 
''An act relating to courts, officers of justice and civil proceedings."^ 

That portion of section two hundred and sixty-one, beginniug wilk % 
the words '* in an action for the recovery of specific personal propef^t^ 
and ending with the words '' or taking aud withholding such piopef^- 
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Sori.itm Iwo liiiridrerl and seventy-seven. 

Tlie ronclniliiiK pfirlioii of aeclioii two hnnilreil mid eig'lity-finir, 

Kii)i>in)! Willi Ine wonla " when judgment cha!! Imve l>eeii lendt'rod." 

Sections two lirindred nnd ninety-two to tliree liuiidrt^d and nine, 

itb iriclnsive. 

Sections ttiroe hundred and eleven to three hundred and twenty-two, 

tth tni^lnsive. 

Bectioiis three bundrod and fifty-one to three hundred and eeventy- 

«. both iiichiaive. 

Hectiona three hundred and seventy-five to three hundred and eighty- 

le, both iiichiMive. 

Sec-tiotia four hundred and twenty-seven to four hundred and sixty- 

ne, both inclusive. 

Sertiona four hundred and seventy-one to four hundred find seventy- 

jee, both inrlusive. 

5. Of the liiwB of ei^'hteen hundred and thirty-one : i» 

Cha]>ler one hundred and uiiiely-one. 

fl. Of the laws of eighteen hundred and thirty-two: • '* 

Chapters one liundred and twenty-Piglit, one hundretl and fifty- 

elit and two hundred and seveuty-six, 

7. Of thp laws of eighteen hundred and thirty-three : i» 
Chapters fourteen, one hundred and fifly-nine and one hundred and 
ghty -seven. 

All of cliapter two hundred and seventy-one, except section aix 
ereof. 

8, Of the hi\v9 of eighteen hundred and thirty-fonr : i« 
Chapters ninety-four and two imndred and sixty-two, 

9. Of the laws of eighteen hundred and thirty-five: i« 
Chapters oue hundred and fifty-nine, one hundred and eighty-tdne, 
le hundred and ninety-seven and two hiuidred and eleven. 

10, Of ihe laws of eighteen hundred and thirty-six : i« 
Chapl.ors four hnndrfd and thirty-nine, lour liundred and ninet.y- 

ine and live hundred and twenty-five. 

11, or the laws of eighteen hundred and thirty-seven ; is 
Chapi-rs* ninety-three, one hundred and sixty-four, four hundred 

td sixty-two and four hundred and sixty-eight, 

12. or the laws of eighteen hundred and thirty-eight: is 
Chapter one hundred and twenty-nine, 

W. Of the laws of eighteen hundred and thirty-nine : u 

Chapter one hundred and sixteen. 

Hectioos one, two, five, six, nine, tj^n, fourteen, fifteen, seventeen, 
^hteen and twenty of chapter two luiudred and ten. 

All of chapters three hundred and three, three hundred and eeven- 
leii and three hundred and forty-six. 

14. Of the laws of eighteen hinidred and forty : le 

Chapter two hundred and fifty-one, except sections nine and ten 
ivreof. 

All of iihapter two hundred and seventy-six. 

10. (K the laws of eighteen hundred and forty-one : i^ 

rhnptem one litimlr.nl and ninety-three, two hundred and twenty- 
nir, two liundred iiod forty-two, two hundred and aevonty-two and 
m hundred and eigliiy-two. 

Hi. Of the laws of eighteen hundred and forty-two: u 

Hilrcd and nine, except section five thereof, 
•Wuli. Ui.'oiiHliml. 
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Section one of chapter one hundred and fifty-seven. 

1843. 17. Of the laws of eighteen hundred and forty-three : 
Chapters eighty-eight and one hundred and eighty-eight. 

1844. 18, Of the laws of eighteen hundred and forty-four : 
Chapter one hundred and four, except section two thereof. 

* All of chapters one hundred and forty-eight, two hundred aiid 
ninety-five and three hundred and twenty-four. 
18^- 19. Of the laws of eighteen hundred and forty-five : 

Chapter twenty-four. 

Section one of chapter one hundred and twelve. 
All of chapters one hundred and thirty-three, one hundred and 
sixty-three, two hundred and twenty-nine, two hundred and thirty- 
one, two hundred and thirty-four and three hundred and three. 
1848. 20. Of the laws of eighteen hundred and forty-six : 

Chapters two, thirty-two, seventy-five, one hundred and twenty, one 
hundred and fifty, two hundred and forty and two hundred and forty- 
three. 

1847. 21. Of the laws of eighteen hundred and forty-seven : 
Chapter eighty-five. 

Section one of chapter one hundred and thirty-four. 

Section fifteen of chapter two hundred and seventy-six. 

Sections twelve, thirteen and fourteen of chapter two hundred and 
seventy-seven. 

All of chapter two hundred and eighty, except the following por- 
tions thereof, to wit : article first and article fifth ; sections twenty- 
two, twenty-five, thirty-two, thirty-three, thirty-seven and sixty-five; 
and so much of sections twenty-eight and forty-five as applies to fiu^ 
rogates* courts. 

All of chapter three hundred and seventy-seven. 

Sections two and three of chai)ter three hundred and ninety. 

Sections one to six, both inclusive, of chapter four hundred and ten. 

All of chapter four hundred and seventy, except sections fourteen, 
twenty-six, thirty-two, thirty-three, thirty-five, forty-five and fifty- 
three thereof. 

All of chapter four hundred and ninety-five, except the last sentence 
of section two thereof. 

1848. 22. Of the laws of eighteen hundred and forty-eiffht : 
Chapters two hundred and twenty-two, two hundred and twenty- 
four, two hundred and seventy-seven, three hundred and seventy-nine 
and three hundred and eighty. 

1849. 23. Of the laws of eighteen hundred and forty-nine : 
Chapter eight. 

All of chapter one hundred and twenty-four, except sections one and 
thirteen thereof. 

All of chapter one hundred and twenty-five, except sections one, 
eleven, twelve, twenty and twenty-one thereof, and sections twenty- 
seven to thirty-nine thereof, both inclusive ; but the repeal of section 
ten does not affect section five of chapter sixty-six of the laws of 
eighteen hundred and sixty-three ; and the repeal of section twenty- 
four does not atfect section twelve of chapter four hundred and seventy 
of the laws of eighteen hundred and seventy. 

Sections five, eight, nine and ten of chapter one hundred and forty- 
four. 

Section thirty-two of chapter two hundred and tweuty-six. 
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All of chapters three hundred and thirty-three and three hundred 
and thirty -seven. 

Sect'ioiia eleven to eighteen, both inclu&ive, of chapter four hundred 
and thirty-nine. 

24. Of the laws of eighteen hundred and fifty : la 
Chapters one, fifteen and forty-one. 

Sections one to ten, both inclusive, of chapter one hundred and two. 

Chapter one hundred and twenty-eight. 

Sections one, two, three, four, nine and ten of chapter one hundred 
and thii-ty-ei^ht 
' Section three of ihapter two hundred and twenty-five. 

All of clia])ter8 two hundred and forty-live, two hundred and aixty 
and two hundred and ninety-five. 

25. Of the laws of eighteen hundred and fifty-one : ■ 'a 
Chapters two and twentT-one. 

Sections seven, eight an3 ten of chapter forty-three. 

All of chapters two hundred and two and two hundred and eleven. 

All of chapter four hntidred and eighty-eight, except the concluding 
portion of section two thereof, beginning with the wordd " and in case 
of the inability or omiEsion." 

26. Of the laws of eighteen hundred and fifty-two : u 
Chapter forty-four. 

All of chapter three hundred and fourteen, except section one thereof. 

All of cliapter tliree hundred and seventy-four, except sections seven 
and eight thereof. 

Sections four, six, seven, nine and ten of chapter three hundred and 
eighty-nine, 

27. Of the laws of eighteen hundred and fifty-three : « 
So much of chapter ninety-one as amends sections seven and ten of 

chapter forty-three of the laws of eighteen hundred and fifty-one. 

All of cliapter three hnudred and thirty-eight, except section four 
thereof. 

All of chapters three hundred and eighty-seven and four hundred 
and fifty-four. 

So much of section nine of chapter four hundred and ninety-eight as 
relates t« petit jurors. 

All of chapters five hundred and eleven, five hundred aTid twenty- 
Dine and five hundred and tifty-four. 

Sections one, two and three of chapter six hnntlred and seventeen. 

28. Of the laws of eighteen hundred and fifty-four. 
Chapter seventy-live. 

■ .All of chapter niuety-six, except sections six. twelve, twenty-six and 
twenty-eeveu thereof, and sections thirty to thirty-nine thereof, both 
inclusive. 

Sections one, five and sis of chapter one hundred and ninety-eight. 

Sections one and two of chapter two hundred and seventy. 

29. Of the laws of eighteen hundred and fifty-five j 
Chapter two hnudred and seventy-nine. 
Section three of chapter three hundred and ten. 
All of chapter five hundred and thirty. 

30. Of the laws of eighteen hundred and fifty-six ; 
Chapter one hundred and sixty-six. 

31. Of the laws of eighteen hundred and fifty-seven : 
Chapter sixty. 

I^^^^tion two of chapter one hundred and eighty-three. 
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Section six of chapter two hundred and ninety-five. 
All of chapter three hundred and sixty-one, except sections nine and 
ten thereof. 

All of chapter five hundred and sixty-seven. 

1858. 32. Of the laws of eighteen hundred and fifty-eight : 
Chapters thirty-seven, one hundred and seven and two hundred and 

forty-four. 

All of chapter three hundred and twenty-two, except sections one to 
five thereof both inclusive, sections thirty to thirty-five thereof, both 
inclusive, and sections thirty-seven and thirty-eight thereof. 

Section two of chapter three hundred and thirty-four. 

1859. 33. Of the laws of eighteen hundred and fifty-uine : 
Chapter one hundred and thirty-four. 
Section two of chapter one hundred and seventy-nine. 
All of chapter one hundred and ninety-eight. 
Section three of chapter two hundred and twelve. 
Section one of chapter two hundred and sixty-two. 
Section two of chapter two hundred and sixty-seven. 

All of chapters three hundred and seventy-nine and four hundi^^ 
. and forty. 

1880. 34. Of the laws of eighteen hundred and sixty : 
Chapter six and one hundred and sixty-seven. 

So much of chapters one hundred and eighty-seven and two ^^^^^J, 
dred and two, as requires the graduates therein specified to be aA**^^ 
ted to practice, upon the production of their diplomas. 

1881. 35. Of the laws of eighteen hundred and sixty-one. 

Chapters eight, sixty-one, seventy-three, eighty-six, two hun^J-"^ 
and ten, and two hundred and eighty-eight. 

1882. 36. Of the laws of eighteen hundred and sixty-two : 
Chapters fifty-three, eighty-six, two hundred and fifty-one, 

three hundred and seventy-five. 

Section four of chapter three hundred and seventy-eight.' 
All of chapter four hundred and seventy-one. 
Sections one and two of chapter four hundred and eighty-four. 
1863. 37. Of the laws of eighteen hundred and sixty-three : 

All of chapter sixty-six, except section five thereof. 
All of chapters one hundred and eighty-six, two hundred, two t» 
dred and six and two hundred and twelve. 

Section three of chapter two hundred and forty-six. 
The second sentence of section one of chapter four hundred ^ "^^ 
twelve. 

So much of section one of chapter five hundred and six as relates ^^ 
petit jurors. 
19M. 38. Of the laws of eighteen hundred and sixty-four : 

Chapters forty-six, ninety-five, five hundred and forty-three and fi^® 
huiidre<i and seventy-eight. 
1865. 39. Of the laws of eighteen hundred and sixty-five : 

All of chapter one hundred and seventy, except section six thereof 
as amended by j^ection one of chapter seven hundred and ninety-six ^' 
the laws of eighteen hundred and sixty-seven. 
^* 'Pter two hmulred and eighteen. 

I one of chapter two hundred and ninety-six. 

^uding portion of section one of chapter three hundred and 
ng with the words, '^ and in any action in any of AM i 
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All of chaptera five liunrircd and twelve, and five hundred and fifty- 
five. 

40. Of the laws of eighteen hundred and aixt.y-six : i 
Chfijiters one hundred and aerenty-four, one hundred and seventy- 
five, three hundred and eleven, fonr hundred and twenly-two, four 
bmidreil and thirty-seven, five hundred and eighty-eight, and seven 
hundred and eighl.y-two. 

Sectinna on« to ten, both inclusive, of chapter eight hundred and 
twenty-one. 

41. Of the laws of eighteen hundred and sixty-seven : ' 
Chapters one hundred and aixteen, two hiin<ired and eleven, two 

hniidred and seventy-one, three hundred and eiglity-three and four 
hundred and ninety -four. 

The first sentence of section three of chapter seven hundred. 

All of chapter seven hundred and eighty-four. 

Sections two and three of chapter seven hundred and ninety-six. 

All of chapter eight hundred and eighty-seven, except so much 
thereof as relates to prcweedinga in a criminal cJiuse. 

42. Of the laws of eighteen hundred and sixty-eight : 
Chapter five hundred and ninety-six. 
All of chapter seven hundred and sixty-five, except sections one and 

three therei>f. 

43. Of the laws of eighteen hundred and sixty-nine : 
Chapters ninety-nine and one hundred and thirty-three. 
Section one of chapter one hundred and fifty-seven, 
All of ('hapt,er four hundred and eighteen. 
Section five of chapter four hundred and thirty-three, 

All of chapters live hundred and eighty-uiue and six hundred and 
twenty-six. 

Section one of chapter six hundred and aixty-foiir. 

All of chapters six hundred and seventy-four, eight hundred and 
seven and eight hundred and thirteen. 

44. Of the laws of eighteen hundred and seventy : 
Chapter forty-nine. 
Section eight of chapter eighty-six. 

All of chapter three hundred and thirteen, except sections eight and 
ten thereof. 

Sections one to eight, both inclusive, and sections ten to fourteen, 
both inclusive, of chapter four hundred and eight. 
All of cliapter four hundred and nine. 
Section one of chapter four hundred and sixty-seveu, 
AH of chapter four hundred and seventy, except sections one, eight, 
nine, ten, twelve and eighteen thereof; but the repeal of section 
twenty does not affdct section seven of chapter two hundred and eighty- 
two of the laws of eighteen hundred and seventy-one. 

All of chapter five hundred and thirty-nine, except sections seven- 
teen, twenty-six, twenty-seven and twenty-eight thereof, and so much 
jction seven thereof as relates to grand jurors. 

Bctions one, three and five of chapter five hundred and eighty-two, 
actions one and two of chapter six hundred and forty-eight. 
pB. Of the laws of eighteen hundred and aeventy-oiie ; 

lapters sixteen and two hundred and eight. 
|J1 of chapter two hundred and eighty-two, except section seven 

n of chapter four hundred and eighty-six. 



Chap. 417. REPEALING ACT. 

The concluding portion of section five of chapter five hundred and 
eighty-three, beginning with the words " and all actions or proceed- 
ings in which the mayor." 

Section two of chapter six hundred and three. 

All of chapters seven hundred, seven hundred and ten, seven hun- 
dred and thirty-three, seven hundred and forty-four and seven hundred 
and sixty-six. 

Sections one and five of chapter seven hundred and ninety-nine. 
MT2. 46. Of the laws of eighteen hundred and seventy-two : 

Chapters sixteen, one hundred and thirty-nine and two hundred and 
sixty. 

All of chapter four hundred and thirty-eight, except so much aa 
relates to criminal courts. 

All of chapters four hundred and ninety-nine, five hundred and nine- 
teen, five hundred and thirty-five and five hundred and thirty-eight. 

Sections one, three, eight and twelve of chapter six hundred and 
twenty-nine. 

All of chapters six hundred and eighty-eight and seven hundred and 
seventy-eight. 
1878. 47. Of the laws of eighteen hundred and seventy three : 

So much of sections one and two of chapter seventy as prescribes a 
preference of causes on the calendars of courts. 

Section one of chapter one hundred and sixty-five. 

Section one of chapter one hundred and sixty-six. 

All of chapters one hundred and ninety-six, two hundred and twelve, 
two hundred and thirty-nine and two hundred and ninety-nine. 

So much of chapter four hundred and twenty-seven as relates to civil 
causes. 

Sections two and three of chapter four hundred and fifty-three. 

All of chapter six hundred and three. 

1874. 48. Of the laws of eighteen hundred and seventy-four : 
Chapter fifty-two. 

All of chapter fifty-seven, except section three thereof. 
All of chapter two hundred and thirty-two, except section five thereof. 
All of chapter three hundred and twenty-two. 
Sections four, five, eight and thirteen of chapter five hundred and 
forty-five. 

1875. 49. Of the laws of eighteen hundred and seventy-five : 
Chapters three and thirty-two. 

Section five of chapt.er forty-nine. 

All of chapters fifty-two, one hundred and twenty-seven, one hun- 
dred and thirty-one, one hundred and thirty-nine and one hundred 
and sixtv-seven. 
Sections one and four of chapter two hundred and fifty-one. 
All of chapter three hundred and sixty-six. 

All of chapter four hundred and seventy-nine, except section forty- 
one thereof, sections forty-three to fifty-two thereof, both inclusive, and 
sections fifty-four and fifty-five thereof. 
All of chapter six hundred and sixteen. 
Repeal by ^5 2. The repeal, by the last preceding section, of the portions of the 
cSliiiK*^ Revised Statutes and of the Code of Pnx*edure therein specified, effeetfl 
setUon. also the repeal of so much of the existing laws aa expressly amends 
e ect o . ^j^^ portions so repealed, by adding to or otherwise altering the tor* 
thereof. The description contained in the last preceding 8ectioB< 
statutes, other thau the Revised Statutes or the Code of ProeedlB 
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to the Btatut'CB as they appear in the volnmeB of the laws of each 
(printed and published 'by the State printer nnlil the year 
•n hiiiidreil and forty-two, and after that year under the direc- 
tho secretary of etate. 

The repeal, ^effected by the first section of this act, is subject to gnaiiiip*- 
ovririg qtialifications : iau™n"w' 

. does not render ineffectual, or otherwise impair, any proceed- repeal- 
an action or special proceeding, taken, according to any pro- 
)f the existing laws, before this act takes effect ; and, where it 
render ineffectual, or otherwise impair such a proceeding, that 
on must be deemed to remain unrepealed, for the purpose of 
ig such a result. 

does not affect any lawful act done, or right accrued or estab- 
before this act takes effect ; but every ench act or right remains 
i and effectual as if this act had not l>een passed, 
does not affect any offense committed, or penalty or fori"eiture 
d, before this act takes effect; except that the proceedings in a 
tion or special proceeding, bronght by reason thereof, are sub- 
the provisions of the laws in force after that time. 
does not affect the jurisdiction, power, or authority of any 
v judge in a criminal action or special proceeding, nor does it 
ny future proceeding, taken, according to the existing laws, in 
I action or special proceeding, except as otherwise prescribed in 
Bion eighth of this section, or in the act chapter four hundred 
ty-nine of the laws of eighteen hundred and seventy-six, entl- 
m act explaining, defining and regulating the effect and appli- 
}f. and otherwise relating to, the act, passed at this session of 
^slature, entitled 'An act relating to courts, officers of justice 
il proceedings.' " 

does not affect the jurisdiction, power or authority of the court 
mon pleas for the city and county of Mew York, in an appeal 
determination of the marine court of the city of New York, or 
itrict court of that city, or any proceeding upon such an appeal. 
does not affect the power or authority of a court, other than the 
e court, a superior city court, Che marine court of the city of New 
r a county court, in an action or special proceeding of which such 
retains jnriadictioa under the laws in force after this act takes 
nor does it affect any future proceeding taken, according to the 
f lawB, in such an action or sjMcial proceeding, except as other- 
eHcribed in the act specified in subdivision fourth of this section, 
does not affect the jurisdiction, power or authority of a mayor's 
'der's court, or of a judge thereof, in or over an action or special 
Huff commenced in such a court before this act takes effect ; nor 
alleet any futiure proceeding taken, according to the existing 
I Buch an action or special nroceediiig, except as otherwise pre- 
lu the act -specified in subdivision fourth of this section. 
does not afi'ect any list or drawing of grand or petit jurors, or 
itfttt containing their names, prepared or made according to tlie 
f laws, until a new list or new ballots are prepared, or a new 
^ is maile, as prescribed in the at^t, chapter four hundred ayd 
ght nf tlie laws of eighteen hundred and seventy^ix, entitled 
t relating to courts, officers of justice and civil proceedings," and 
ift Bpecilied in subdivision fourth of this section. Nor does it 
lie qiialificaiions or exemptions of grand or petit jurors until Uie 
ins of those acts, relatiug to the same subjects, take effect. 
(4] -i^Y 
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9. It does not affect an execution issued out of a conrt of record, 
before tliis act takea effect: or the prDceedings taken by virtue of «iirh 
an execution, including the sale of property and the rmlemiitiim of real 
proiierty, or a chattel real, sold by virtue lliei-eof. All such [>ror««nI- 
ingH are governed by the provii^ione of the exic^iiii^ luwa rvlaijitf 
thereto; which proviciions, for that purpuae, rermiin in force iu> if UiU 
at^t had not l>een paneed. 

10. It does not affect any provisions of the existing laws pn^erriltiiig 
the place or places 'where one or more terms of a cuurt, other than tlie 
terms of the court, of appeals, or the general terms of the eupretue court. 
must or may be held. 

11. Except as otherwise prescribed in section two of this net, tlie 
repeal of any provisions of the existing laws, which Iias^ b^cn amended 
by a subsequent provision of those laws, not expressly repeuled by tliui 
act, does not affect the subsequent provision. 

12. The repeal of any provision of the existing iavfs does not revive 
any law repealed by the latter. 

13. The repeal of a law l»eretofore repealed is not to be conetruod m 
a declaration or implication that the repealed law has been in fon;e at 
any time subsequent to the formal repeal. 

14. The repeal of a portion of a la^ is not to be construed aa revivin); 
any other portion of that law wliich has been expresbly or iniiiliadly 
repealed by a law subsequently enacted. 

15. Where a provision of the existing laws, incorporated into a 
adopted, or otherwise referred to, in any provision of ihe existing taws 
Teinaining in force after this act takes effect, is repealed, that provtsiuu, 
nevertheless, remains in force for the purpose to which it is oo referreil 
to, and for no other, except that where it has been revised in and uiadft 
a part of the act chapter four hundred ami forty -eight of tiitilawtoT 
ei^hteeti hundred and seventy-six, entitled "An act relating to rourU, 
olncers of justice and civil proceedings," the reference is to bo construed 
as u[iplying to the appropriate provisions so revised. 

If). The repeal of any of the existing laws creatinjLT. "' 
relating to, an office or amploynieut, where the same, or :i 
ing office or employment, is provided for or recognized in ' ' 
lied in aubdivisiou tifteen of this section, or in any of the t.:.. , .i.^ ...^. 
remaining in force after this act takes effect, does nut create a VM^aiMy 
therein, or affect the compensation of the incumbent. 

17. The repeal of the laws conferring upon a graduate of thp h« 
department of the Univerbity of AILiany, or of the law (l.j ■. " ' 
the University of the Cii.y of New York, or of the law win 
bia College, or of the law depnrtmeni of Hamilton Collect . 
be admitted to practice ae an uttorney or eounsolior ar I,. 
production of his diploma, does not affect the right of a I'l . 
a student in, or was gra^lnated by, either of those idi 
echooU on or before the ilrst day of April, eighteen i: 

seventy-bix. to be so admitted at any time within one }■■ : ;_ 

net takes effect, upon hie complying with the existing lawn n^Utii 
the admission of such a graduate to practiire. 

§ 4. The term, "existing lawi," aa naed in this act, detd^M 
stAtnt«fi of the Htute remaining [iiirepealed »u llie day beliiM B 
1ake» effect. 

jrT httwdrod and. BeveutyitwfBB. 
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A. 

Abatbxxkt of Action : Section. 

etc., not prodnced by vacancy in Jndg«8 .-. 25 

Aiilure or aujoamment of coart 44 

doesnotoccnr, if oanse of action earvives 755 

on death or marriage of plaintiff .701 , 762 

for a wrong, notprodaced by death after verdict, etc 7ft4 

not prodaced by death of public officer, trostee, etc 706 

Absencs: 

firom the State, effect of, on limitation of action 881, 401 

United States, designation of person on whom to serve summons, in case of 430 

Uie State, when ground for puolication, etc., of summons. 435, 488 

issuingwarrant of attachment 636 

United States, presumption of death, in case of 811 

Account: 

when cause of action accrues on 8^ 

how pleaded ; demand of copy of 531 

books of, discovery and inspection of 806-800 

production of, not compellable, by subpoena 8u7 

reference of issue involving a long.... «... 1018 

Accounts : 

of money in custody of clerk of court of appeals 90^906 

- of moneys paid into court. (See Payment into Court.) 

Acknowledgment : 

of indebtedness, repels presumption of payment of judgment 876 

must be in writinff to bar limitation 885 

of bond in legal proceedings, required 810 

of conveyance makes it evidence, but certificate not conclusive 835, 886 

of certain instruments make them evidence 837 

of assignment of Judgment, when required ^. 1202 

Action i 

not discontinued by change, vacancy, etc., in Judges 25 

p«artie8 may stipulate to try elsewhere than at court-house, when 87 

abatement of. (See Abatement.) 

^al of, once commenced, may l>e continued beyond term 45 

party to civil, may appear in person or by attome v 55 

when deemed commenced within provisions as to limitations 806-400 

incliides special proceedings, etc. , as used in chapter 4 414 

civil, how commenced, in court of record 416 

aevenuBce of against defendants severally liable 456 

on undertaking given on obtaining injunction 625 

to recover attaefied property, etc 655,677, 680 

time llxed by law for commencement or continuance of, cannot be extended 784 

preflBienca ampii^, on calendar 781 

^ one or more defendants, where several Judgment has been rendered against 
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Action— Conttmied. Sectiok. 

subject of, may be snbmitted on case, proceedings on 1279-l:»l 

to recover property levied upon, may be brought after inquisition, when 14M 

to recover baclc purchase price oi' real property sold on execution, on account of failure 

of tiUc U7», 1180 

for contribution between owners of real property sold on execution. (See Contkibution.) 

upon bond for jiiil liberties. (See Uond for J.ul Liuektiks.) 

periods of limitHtion of. (^jce Limitation of Actios.) 

place of trial of. (See Tuial.) 

consolidation of (See Consolidation op Actions.) 

continuance of, after transfer. (See Continuance.) 

criminal. (See Ckiminal Action.) 

Adjournment : 

of court of record, proceedings on , U 

when judge fails to appear 35, 96 

of record, in case of war, etc 41 

not to produce abatement, etc 44 

(See also the titles of the several courts.) 

Admeasurement of Dower. (See Dower, Action for.) 

Administrators. (See Executors and Administrators.) 

Admission : 

to practice, of attorneys and counsellors 56-60 

of service of summons, etc .* 4^ 

of genuineness of paper, may be required 739 

Adverse Possession. (See Limitation of Action.) 

Affidavits : 

answer has eflfcct of, on motion to vacate injunction 630 

upon issuing of attachment, to be filed 639 

want of, or detect in, title of, does not impair 7H 

of party or sureties, to undertaking jtli 

before whom may be taken 842-S44 

to pi*evcnt notary's certificate from being evidence..* 93S 

when presumptive evidence, etc. (See Dogumbntarv Evidence.) 

Affirmation. (See Oaths and Affirmations.) 

Affirmative Judgment : 

demand of, iu answer, regulated fiOO 

AGENT : 

limitation of certain actions by principal, against 407 

ALBANY : 

justices' court of. (See Justices' Courts.) 

county, jail liberties for 14S 

wards of, considered towns as regards jury lists l<Mi 

ALIEN: 

enemy, limitation of actions by and against 404 

jury partly, not allowed 1110 

Allowance : 

of bail. (See Bail.) 

Amendment : 

of proceedings, etc., by inserting defendant's true name 4S1 

by bringing iu parties 4jS 

etc., whore en'oi's are immaterial TfSrlH 

of return by ofBcer or subordinate court 7Si 

of process, 'pleading, etc., when not allowed without order 7i7 

of bond or undcrta K i ng 790 

of pleading. (See PLEADING.) 

Annulment : 

ofwarrant of attachment, sheriff's duty after TOO 

Answer : 

defence of limitation must be taken by ; 41S 

service of copy of, is an appearance 4!i 

must be subsciibcMl by attorney 4fl 

to be stM'ved before expiration of time for appearance, when iS 

or demurrer, is only pleading on part of defendant 4*7 

and demurrer, to diflorcnt causes of action 498 

demurrer to, when .illowed 494, ISO 

objections to complaint may be takeu by, when 4# 

not taken by, or'by demurrer, deemed waived 499 

what to contain.... 5uO 

containing counterclaim. (See Coi'NTERCLAIM.) 

may contain several <lefences or counterclaims 307 

containing partial defence 5M 

demand of atlirmati ve judgment in SOI 

alternative judgment in 800 

veriflration of. (See Verification.) 

containing new matter, court may require reply to M 

when to be served on co-del'endant HI 

new matter in, when deemed true Iff 

sham, stricken out, on motion IP 

to amended pleading, effect of failure to make f 

copv of. may be served within twenty days after arrest. (See ABSMT.) 

verified, eifect of, on motioii for i^Jimctloii, efio « 
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INDEX. 

AnXEST—Chntinued. SscTiOir. 

order of, ma\' be granted at any time after commencement of action 558 

may be granted to accompany 8 ummuus 56() 

matle by judge, security upon dW 

do. court, do. 5C0 

contcnti} and rcquii^ites of; to wliom dii*ectcd 661 

plaiutiir 'h attorney niav limit time for execution of 661 

copies of papern to be delivered to defendant ; originals to be flled * 5ftl 

order of, now executed d6i 

privilege frum ; discharge of privileged pcriH>n 661 

attorneys and other court ofllcers, when privileged from ^ 565 

defendant has twenty da^'s to answer, after 666 

motion to vacate order, etc., when to in; made • 567 

how and to whom made 568 

opposition to 5i^ 

plaintiff's duty, where defendant is in actual cu»to<ly 572 

supersedeas, unless defunduiit is charged in e.xecution, etc 57i 

deposit with sheriif upon, disposition of 6^ 

when paid to third person 666 

sheriff to file papers, if bail not given 5M) 

injunction and attachment, when not granted together 719 

application to obtain, vacate, etc., orcicr, how soon decided 790 

cases w^here defendant actually confined under order of, have preference on calendar 791 

exemption from, of witness, while obeying subpoena. (See Witness.) 

cannot be granted in controversy submitted 1S81 

bail on. (iSeeBAiL.) 

Assault and Battekv: 

limitation of action for 8^ 

Assessment of Damages : 

when testimony required on, may be taken by commisaion 888 

on judgment by del)iult ISi^VM 

Assignee : 

cannot be arrested, except for personal act 56S 

Assignment : 

of bond for jail liberties. (See Bond for Jail Liberties.) 
of judgment. (8ee J udument. ) 

Associate Justice. (See Court of Appeals ; Supreme Court.) 

Association : 

Joint-stock. (See Joint-Stock Association.) 

Attachment for Contempt. (See Contempt ; Sheriff ; Trial Jurors ; Witness.) 

Attachment of Property. 

in what actions permitted • 635 

proof required to procure 696 

inaction against public ofllcer, etc., lor peculation, etc 6S7 

warrant, when and by whom granted 638 

effect of complaint subsequently maiie 638 

service of summons alter warrant issued 638 

affidavits to be tiled, on procuring 639 

nndertaking required, before granting 640 

warrant must be subscribed by Judge and attorney 641 

contents of warrant ; to whom directed 641 

waiTants may be issued at same time, to different counties '. 641 

nndertaking not invalidated by improper granting of 6^3 

sheriff must execute warrant ; manner of execution Wi 

what interest in real propeitv may be attached 645 

stock in, or unpaid subscription to stock of foreign corporation, may be attached 646 

interest in corporation may be attached 647 

cause of action arisinsr on contract liable to 648 

negotiable securities liable to 648 

warrant of, mode of levying under , . 648 

certillcate of defendant's interest, etc., to be furnished to sheriff 650 

person refusing such certificate may be examined 651 

rights of owners, etc., of vessels carrying defendant's goods 65i 

when such owners, etc., deprived of such rights 653 

sheriff to make in ventory 654 

may maintain actions 655 

may be directed to sell perishable goods 6J6 

claim to property attached, sheriff's jury may try 657 

proceedings on such claim, if finding is for claimant 658 

finding for defendant not to prejudice right of action of claimant 6^1 

of domestic vessel; claim ol ownership 660, 6t>l 

undertaking on such claim 66!i 

when discharged 663 

action on undertaking 664 

defence in* such action ; plaintiff's recovery 6V 

sale of vessel 67t, 63S 



of foreign vessel ; claim of ownership 

notice of application for valuation 

undertaking on such claim 

when discharged 

of foreign vessel ; when debtor may claim vessel 

sale of vessel f, 

sheriff to keep property attached , 

may be directed to pay money Into court, or may deposit 
to pay surplos to defendant, when 
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INDEX. 

ArrORNETS ALD COUNSELLORS— CotUinueti. SECTIOX. 

privilege of, from arrast • AGS 

not to uibclose prol'ebsional communications 835 



B. 

Bail: 

He titious, puniishment for pattiiijr in U 

ciibtod.v of persons ^urrendereil in exoneration of 1]0 

ell'ect of riurrender by, wliere cauMs removuil to or Crom miperior city court itH 

where action removed to supreme fi-om county court Ski 

amount of, motion t^ reduce M7 

defendant di.<>ehar;?ed fr(»m arrcitt, on giving, or making deposit 573 

to be given at what »tage of action 573 

mav be given at any Itour of day or night, etc b'i 

delendant niubt have opportunity ti> prove .x 573 

defendant may elect to malce deposit, give bond for liberties, or«;;ive ball, when 574 

contents of uudertalcing 573 

examination of |>erson4 oflTered as 57<> 

copy of papers to be delivered to plaintiff's attorney 576, 577 

sheriff to life papers 577 

notice of non-accep'.anco of 577 

notice of Justillcation ; now undertakings 578 

qualiilcationti of 57J 

Justiflcation of, how made , ■ 5r4 

allowance of 5^1 

deposit with sheriff, instead of 5tii 

to be paid into court 5e(3 

bail may be given after 5M 

disposition of ; when paid to third person 583. 566 

sheriff, when liable as 5^7 

proceedings on judgment against 5t(8 

liable to sheriff for omitting to Justify *. 569 

mav surrender defendant 5:^1 

tlefendant may surrender himself in exoneration of !til 

surrender, how made ; exoneration of bail thereupon 5.2 

may arrest defendant fur purpose of surrender 5Ui 

voluntary surrender in exoneration of 5^( 

sheriff, when to have rights and liabilities of !A^ 

proceeded against by aotion only ^ : StiC 

execution, when necessary, before suing 51j7 

duty of sheriff on such execution .... !^ 

defences in action against W 

may be relieved, where principal is imprisoned, etc W 

exonerated, in what cases i/Ul 

Bankri.'IT : 

Judgment against, how discharged 1268 

Bill of Particl'laus : 

court may order furnished 5S1 

Bills of Kxciiavue and I'romissorv Notes : 

of money corporations, action on, unlimited ^ 80 

parties to, may l>e joined in action 454 

may be attached 6IA 

))ro'test of, etc., when evidence. (See Documentary Evidence.) 

Board for Enforcement of Jury Finks : 

in Kings county, (."jee Trial Ji.rors in Kings County.) 
in New-york. (See Trial Juroim in Xew-York.) 

Board or Com.mittek : 

oaths may Ih) administered bv, in certain case's WJ 

subiMBuain ceruiin cases bet'orc, how issued and served 8M 

Bond : 

in legal proceedings generally. (See Bond or Undertaking.) 

of sheriff, when prosecuted. (See Sheriff.) 

of guardian of infant. (See Infant.) 

Bond or Undertakino : * 

in legal proceedings, conforming substantially to statute sufficient 79 

amendment of 73n 

must be acknowledged or proved SW 

party need not join in ; when one surety sufficient 811 

form of affidavit of sureties ; approval of 8li 

several sureties^, when allowed in ,.. liW 

to people, for private suitor's benelit, how prosecuted W4 

not affected bv change of parties ^I4 

to be died witfi clerk ^ 811 

Bond for Jail LinEttTiKs : 

of temporary lail, applies to liberties of proper jail HI 

requisites an(l condition of •. 9 

for whose benefit held y 

commitment of prisoner, for insufllcicncy of sureties ,,» 

surrender of principal, uv sureties in •••.••••••••. 

such surrender, how made ,• .,— 

escApe of prisoner forfeits 
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INDEX. 

BoKD FOR Jail Liberties— ConMtttied. Section. 

derence in ataerilTB aclion on 160 

Judgment against sheriff is evidence against sureties, etc 1 Al 

summary Judgment for tne slioi-iff, on 102» 168 

such Judgment, when stayed ; when vacated 1(U 

evidence in sheriff't} action on 165 

assignment of forfeited bond, to party .- 16tf 

action on, by assignee ; damages recoverable 1(17 

such assignment bars action against sheriff. 168 

defence in action by assignee, on 169 

stay of procee<ling8 against sheriff, where assignment not taken 17U 

coroner may take fVom sheriff on liis arrest 174-177 

given by sheriff, coroner may prosecute or assign 178 

person arrested in action brought by sheriff 180 

Books and Papers : 

as to evidence. (See Documentary Evidence.) 

discovery and inspection of. (See Discovert.) 

of foreign corporation, how proved ^9-931 

Bribery : 

of officers, etc., with reference to trial lurors in New York, is misdemeanor 1123, 1123 

certain officers in Kings county receiving bribe, etc., deemed guilty of felony 1168 

acceptance of bribe by Juror, penalty for 1198 

Brookli-n, City Court of : 

is a court of record 3 

Judges of, to ffx number of court attendants 96 

appeal to court of appeals, in action commenced in 191 

Jurisdiction of. 263-266 

proceedings before one Judge of, may be continued before another 270 

consists of three Ju <.ges ; cnief-Judge 807 

always open ; number of trial terms « 808 

appointment of special dcimty-clerk and assistants 809 

clerk ol; entitled to same lees as county clerk 310 

clerk of, general duties of. (See Cleuk ; County Clerk.) 

sheriff, etc., of Kings county to attend terms of. 811 

expenses of, are acountv charge 812 

stenographer for ; appointment, duties, etc 313 

(See Superior City Courts.) 

Buffalo, Superior Court of : 

is a court of record 3 

Judge may make orders in actions, etc., in supreme court SS40 

proceedings before one Judge of, may be continued before another 879 

Jurisdiction of 263-264,266,292, 298 

exclusive Jurisdiction of certain actions discontinued in Justice's court 894 

power to remit flne or recognizance imposed by it 294 

consists of' three Judges ; chief-Judge 296 

number of general and trial terms 296 

demurrers, whore tried 297 

clerk entitled to same fees as county clerk 298 

to appoint deputy, and special deputv-clerk 284-899 

clerk, general duties ol. (See Clkrk ; County Clerk.) 

stenographer; appointment, duties, fees, etc •. 800 

crier 801 

sheriff, etc., to attend terms of; compensation 8i)8 

special powers of such officers, in contempt cases, etc 802 

asi^sAors of Buffalo to return and file Jury list for 808 

drawing of trial Jurors for *. 804 

notifying trial Jurors for ; their fees 806 

additional Jurors, when ordered drawn, etc 808 

(See Superior City Courts.) 
Burial Place : 

exemption of, Arom execution. (See Exemption from Execution.) 



c 

Dalsndar : 

of certain courts of record ; court may order printed 19 

expense of printing, a county charge 20 

practice in New York city 794,796, 977 

arrangement of issues upon 978 

as to preference on. (See Preference.) 

Canada : 

open commission mayissne to , 896 

Daset 

settlement of, byjudgeoutof office, allowed 26 

in cause tried at certain circuits in New York, before whom settled 880 

on appeal, or motion for new trial, when necessary ; how made and settled 997 

when appeal, etc. , may be heard without a 998 

required on appeal fh>m order, made on motion for new trial on minutes 990 

prvparaliOD and settlemont of, does not operate as stay of proceedings on Judgment, unless 

ordmraiade 1005 

of cnq^OoBi la, does not pntfndloe motion for newtrial 1006 
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INDEX. 

Ga8B— ConKniied. 8ECTI0V. 

on submission of controveny without action 1179, IttO 

whon required on appeal tocourtof appeals, etc 1830 

Causk of Action : 

how stated and numbered in complaint 481-481 

wliatmay bo united in tiume complaint 484 

for unlawful arrest of lunatic, iuiant, etc., arises when 651 

on contract, may be attached 618 

one or more may be stricken out, for disobeying order for discovery 8u8 

Certificate : 

of agre, etc., of Judge of court of record to be filed 64 

of admission of attorney and counsellor 68 

to be used as evidence, fonu and requisites of. 9&7, 036, Ko 

must be under boal, except in certain cases 958, 891 

by sheriflT, of sale of real property under execution 1438, 1438 

by sheriiT or olUcer, on redemption of real estate sold on execution. (SeaBXAXlKPTlOH or Bbal 

PROFEKTr Sold on Execution.) 
of oflicer, etc., when evidence. (See Documsntabt Evidsncs.) 

Challknqb : 

of Juror. (See Juby.) 

Chattel : 

limitation of action to recover 88^ 881 

arrest in certain actions to recover, etc *. 550 

interpleader by order, in action to recover 8:9 

place of trial of action as to distraining of. 98S 

Chief Judge. (See Coubt of Appeals ; Superior Citt Courts.) 

Circuit Courts ; 

are courts of rccortl 8 

seal kept by county clerk to be the seal of. 27 

appointment of times and places for holding 

several may sit at same time in New York 

publication of appointment 

governor may appoint extraordinary term of. 284 

any Justice of supreme court may hold 835 

certain Judges ol other courts may be designated to hold, in New York 888 

IViilure of, arovemor how to prevent SS7 

Iilaces for holding, within the several counties, regulated 2K 
ssucs of fact and law in supreme court, to be tried In 976 

Btenographenf for. (See Supreme Court.) 

Cities : 

personal scr>'ice of summons, in actions against 481 

charter, ordinances, etc., of, now proved 941 

Jury lists to be tiled in clerks' offices of certain 1041 

(See also Corporation.) 

City Court of Brooklyn. (See Bbooklyn, Citt Court of ; Superior City Courts.) 

City Court of Lon« Is^land City. (See Lono-Island City, City Court of.) 

City Court of Yonkers. (See Yonkers, City Court of.) 

Civil action. (See Action.) 

Claim of Title : 

by third )M.'rM)u, to property seized by sheriff, trial of. (See Sheriff's Jury.) 

to attached vessel 000-978 

to real properly. (See Limitation of Action.) 

Clergyman : 

nut to disclose confessions 888 

Clerk : 

of court of record, punishment of, for misconduct 14 

writs and proooiss to be rtled with, when returned 88 

or deputy-clerk, etc., not to practice in his own court €1 

must act' as guanliau ad litem for infant when appointed 478 

bond or undertaking to be flled with 818 

of court, deputy, etc., oaths may be taken before 848 

to open commission returned by agent in certain cases. 904, M 

to endorse and llle such returned commission • 808 

to o|H>n, emtorse ami file commission received by mail 807 

of court, public l»ody, etc., when certified copies of his records are evidence 938 

must search files, and certify transcripts 981 

mu$t deliver papers, etc., when place of trial changed $88 

when to enter Judgment by default ISli 

amount of iu<tgment. how determined or assessed by, ondefiiult, etc 1211 

to keep Ju«igincnt-lKH>k. etc- 1288 

duty of. :is to filing, endorsing, etc.. Judgment roll *. Ifi7-1880 

of court of reronl, duties of, as to formation of Jury, verdict, etc. (See Jury Trial ; TbiaXs.) 
for clerks of the several courts, see the titles of those courts. 

(See also County Clerk.) 

Commission : 

to examine witness, on written interrogatories 

on oral questions... • 

0(H)n, when to is.4ue 

u|>on consent, when to issne 

Aram foreign court, to examine witness • » 

.(See alao Dbfositioh.) 
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INDEX. 

OOlOaSBIONSB OF JUBORS : SECTIOIT. 

for Kings coanty. (See TsiAL Jurors nr Kings Countt.) 
for New York. (See Trial Jurors in Mbw-York.) 

CowiTnEE * 

as to witnesses' oaths, etc. (See Board or Committee.) 

Common Law : 

of other »tate or country, how proved , 942 

rules as to documentary evidence naved 962 

Common Pleas, Court of, for the Citv and Countv of New-York : 

ii« a court of reeoni 2 

proceedings before one Judge of, may bo continued before anotlier 26 

attendants upon .' 93 

Judge of, mav ii!«ue warrant for witne:^ before sheriff's jury ; may tax costs of triai 108, 109 

general juriwliclion of 263, 264, 2d5, i»«rt 

may correct or discharge certain Judgments 28 > 

mav remit a fine or forfeited recognizance 286 

may entertain any special proceeding cognizable by a county court 28ii 

con^ists of six Juilges ; chief-judge 267 

clerk may appoint special deputies ana assistants ; their compensation 28S 

stenographers for; appointment, duties, foes, etc 289, 290 

Judges to appoint crier ; his compensation 291 

(See Superior Citv Courts.) 

Complatvt * 

copy of, when to be served with summons ; consequence of failure 419 

to be llled, on service of summons by publication 442 

is the llrst p)ea<ling on part of plaintiff 478 

when copy to be served on demantl ^ 479 

may be dismissed for failure to serve copy 480 

contents of. 481 

when tiual and interlocutory Judgment maybe demanded in 482 

causes of action to be separately stated and numbered 488 

what causes of action may be joined in 484 

grounds of demurrer to .....* 488 

certain objections deemed waived unless taken by answer or demurrer « 499 

material allegations not denied, deemed true 522 

made after order of arrest granted, how regarded 558 

issuing of injunction, how regarded 608 

attachment issued, how regarded 6 18 

time fixed by court for supplemental, cannot bo enlarged 7h^ 

dismissal of, for disobedience to order for discovery 808 

for neglect to serve summons 821 

for neglect to proceed in action 822 

Jadgment for plaintiff not to exceed demand in 1207 

dismissal of, does not prevent new action, unless, etc 1209 

by default mav be taken for amount claimed in verified 1213 

verification -of. (See verification.) 

(See also Pleading.) 

Compromise. (See Offer.) 

Concealment: 

of property attached, liability of person for •• 708 

Confession OF Judgment. (See Judgment.) 

Consolidation of Actions : 

between same parties, in same court 817 

in different courts 818 

against Joint and several debtors, by plaintiff 819 

Constables : 

not to practice as attorneys 62 

attending court of reconl, when to act as crier 92 

sheriff to notify, to attend court 97, 98, 242 

fine of, for non-attendance at conn 99 

limitation of actions against *. 383, 385 

(See also Officer ; Sheriff.) 

Contempt: 

criminal, defined ; courts of record may punish for, when 8 

punishment of. ' 9 

when punishable summarily 10 

person charged with, must oe notified 10 

commitment for, must specify circumstances of offence II 

person punished for, may also be indicted 13 

parties, officers, etc., when punishable civilly for 14 

In certain cases, arrest, etc.»as for, prohibited lA 

prisoner commltte<l for, to be actually confined 157 

disobedience to order requiring return of inventory of attached property 681 

for deposit, delivery, etc., of property 718 

disobedience to provision forbidding new application for order or Judgment refused 778 

to order requiring discovery, may bo punished as 808 

arrest of witness in certain cases is 8«'3 

disobedience of snbposna served on witness is 853, 874 

Continuance : 

by one Jadge, of proceedings commenced before another, in court of record in New York 26 

of action, alter transftr of Interest 756 

after death of sole party 757 
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INDEX. 

COHTBACT : SBCnOS. 

as to real property, coanty coart has Jarlediction of action for performance of. SN 

action for oreach of, when to he hroaght within six years VI 

counterclaim in action on OH 

attachment of property, in action for breach of. (See Attachment of Puopsrtt.) 

COKTB UUTION : 

lictionfor, between owners of real property after sale on execaUon ue\ 

when part owner redeems from sate on execution IM 

ordor of, by real property in such cases ^ IM 

how enforced by means of original judgment ]4M 

lienoforiginanudgment, how preserved forsuch purpose 14ii 

entry to be macfe on docket In such case IW 

CoKTROYERST. (See Submission of Contbovebsy.) 

Convention : 

of Judges to make general rules of practice. (See Genebal Rules of Pbactice.) 
of judges to appoint supreme court reporter. (See Supbeue Coubt.) 

Conveyance : 

of real property by sheriff, court may ortler 7U 

liclKnowlcdged, etc., and reconl thereof, is evidence 9^ 

ccrtiflcate of acknowldgmcnt may be rebutted or disproved, when SK 

of real property in another stale, now proved 946, W7 

on sheriff's or referee's sale of real property, effect of ; what to state IMS, liM 

Copybight : 

of statements of facts, and of head-notes in court of appeals reports SB 

COBONER : 

punishment of, for misconduct 14 

powers and duties of, in action, etc., where sheriff is a party 171 

mandate how directed to, and how executed ITS 

arrest of sheriff by 174 

duties and liabilities of, on arrest of sheriff. I75-in 

may prosecute or assign sheriff's bond* for Jail liberties 178 

duties of, on an arrest, when sheiiff is plaintiff. 179, 18* 

liability of, for escape 180, li*l 

acting as sheriff, to obey rules as to outgoing sheriff. 10 

limitation of actions against SU, ^ 

w^hen execution to issue to, duties, etc., thereon 1KB 

provisions as to redemption, etc., on execution sales, when to apply to 1477 

proceeding to obtain conveyance in case of death, etc., of, after sale on execution U7i 

Cobpobation : 

foreign, action against, may bebrouji^t in superior city court SB 

domestic, when superior city court hjis Jurisdiction of proceedings to sell property of, or to 

dissolve 93 

when deemed resident of city where superior city court located %'4 

domestic religious ; juriMlictlon, etc., ot county court over pro|>erty of. 311 

when deemed resident within juribdictiou of county coui-t M 

moneyed; action on bills, etc., of, unlimited jSI 

limitation of action againit director or stockholder of. M 

personal service of summons on 4S1, 4d 

verification of pleading by 10 

mode of service of injunction order upon 6H 

damages sustained by, from injunction, how ascertained and recovered M 

attachment of property of. f9t 

foreign, subscriptions and shares of stock may be attaciied M( 

interest \n, may be attached rt7 

officer to IVirninh certificate of defendant's interest to sheriff executing attachment CM 

officer refuHing ccrtiil<;ate, etc., to be examined « 6S1 

foreign, Judgment against, when enforceable only against attached property W 

preference of actions against 7^1 

admission of meml>er or, when evidence against 831 

Eroduction of books and papers of, how com|>ellcd 888 

ooks, etc., (if, may be produced by subordinate officer of, when «• 

foreign, books of, are presumptive evidence, etc i 9St 

when copy of ^'u^.•h books may be read in evidence ■ flb, SB 

seal of, how aflixed %$ 

action to fllssolve, etc., reference ))y consent not made, of course in IMS 

foreign, requisites on application for Judgment against KIT 

municipal, security on appeal by, not required, except by order of court ; form of eecarity 

when requi red ISM 

Costs : 

interlocutory, arrest for non-payment of, whdn allowed W 

Jiultro not t<> be interested in, when 17-11 

nn(i expon*»os of trial before sheriff's jury, regulated * Hi 

county court to inipo>»e, on remitting fine, etc • ..!!!. Si 

when'inipo^efl, on special application for Judgment by default [,., 411 

dd'endunt served with notice, etc., when to pay 491 

inovisions «s t^*, when party prosecutes, etc., as poor person .*...'. 461-46 

guardian of infant defendant, when liable for 471 

allowance of, whore part of plaintiff's claim is admitted !.! S" 

on exception to pleading , !!.!!., H 

on striking out scandalous pleading liiilIJi " 

on exoneration of bail, when imposed !!!l!l^ll„« 

of action to recover attached property, etc., sheriff, when not liable for... 'i'l*!I!..!I. 

in such action may be awarded against plaintiff •.,....„,^. 

effect of tender, on , ••••..••••••.V.«.VSL 
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INDEX. 

County J vogh— Continued. SECnov. 

may order discliarge of witness arrested : is6j 

may entcruiin application lor deposition,. when. iCS 

may ^rant order for commission, when )$i« 

may issue subpoena for witness on deposition to be nsed without the State UI5, 917 

to attend drawing of ti'ial jurors loil, 1046 

may order adilitional jurors to be drawn for term of county court or sessions lOM 

may order juror to attend term on particular day hCO 

(See also County Couut.) 

COUNY Treasi'Reb: 

moneys in court, paid over to, etc .....i 7(3 

powers of, in relation to such moneys 70 

transfer of securities for money in court, upon death of ',io 

accounts of, as to moneys in court in 

to reiiort annually to court, concerning court mt>neys ijS 

Coi'RT OF Appeals : 

ii a court of record 3 

general rule or order of, to be published Ij 

seal of, to remain the same '.7 

governor may change place for holding » 3d, 39 

judge of, may decide cause, though henas not heard argument 45 

rules of, as to admission of attorneys, how changed, etc 57 

jmisdiction of. 180, Wl 

appeals from certain orders, heard as motions IM 

may make rules of practice, and for admissions of attorneys ItH 

judgment or order of, to bo remitte<l to court below ISH 

judgment absolute, when to be rendered, etc IM 

cause, where placed on calendar, in second and subsequent appeals lift 

times and places of holding terms 19t 

court may be held in any building; a<ljournments Iii7 

may a))p6int, etc., clerk, reporter and attendants '. M 

clerk to take oath and execute bond l'^ 

oflico of, where kept V9 

to appoint a deputy and assistants ; their powers 2M, 9)1 

is successor of clerk of former court JUS 

custody of money, etc., by, regulated ; 3C2-9uiJ 

action on undertaking, to stay execution on a]>peal to, when not to be brought 130 

may limit amount of security on appeal in certain cases I3Ii 

papers to be transmitted to clerk of, on appeal l:tli 

appeal to, may be taken, in what cases It 

limitation of time for i:ii\ 

security to perfect }& 

security to stay execution on 1327-1^1 

from judgment or order of afUrmance, security on 133S 

forgoing provisions not to apply to certain cases 13SI 

•two or more undertakings on, mav be in same instrument ISU 

exception to sureties in undertakfng on ; justiflcation ISS 

from final judgment rendered after interlocutory judgment affirmed, or new trial 

denied 1S», 1S» 

what questions brought up for review on ISff 

nnie w of questions of fact, on ; presumption, etc 1337, it^ 

case, when required, on : 133* 

reporter of. (See State Uepouteb.) 

Court House : 

where court of record is held, sale of liquors In. prohibited M, S8 

trial elsewhere than at, may be by stipulation, In nonjury causes .17 

when county judge to appoint temporary 43 

Courts : • 

re fered to i n t h i s ac t , M 

jurisdiction and powei*sof, preserved , 4 

sittings of, are public « i 

not to sit on Sunday, except, etc < 

adjournment of, on Satunlay. to be to what day i 

writ^, j)roces3, etc., of requisites of il 

seals of. (Sec also Seal.) 57-59 

adjournment of, in absence of judge M. 35. :( 

change of place for holding 38-11 

abatement not produced by failure or atijoumment of 44 

judges not to practice in their own 4* 

arteiidnnts on 93-!»:? 

for special proviisions relating to particular courts. (See the titles of those coui*t9.) 

Courts not or Record : 

enumeration of. .. S 

limilation of action on judgment of 3-! 

at I em pi to l)riiig action in, when deemed commencement of action 4<^> 

Coi:rts of Kkcord: 

enniixM'ation of •. S 

may issue subi>a»nas an<i administer oaths 7 

may make new process and forms of proceedings 7 

may punish for criminal contempt, wnen fl 

oftlcei-s and others, ror misconduct, etc II 

general rules of ]>ractice in, how made H 

certain, may order calendars printed It, II 

teste, form and return of process in Ml 

seals of, to continue the same It 
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INDEX: 

COUfiTB OF BBCORD—CofiMntieci. Sectiok. 

rooms. Aiel, etc., for, how flmiished 81 

vtjoamment of; drawing, etc., of Jarors for adjonmed term 84 

when arovomor may change place for holding 83, 39 

whci^jadges do do 40,42, 43 

trial in, u^ien continued beyond term ' 45 

ludge of, to ille certificate of age, etc « 64 

adm i88ion to practice in 66-60 

sheriflT to notify condtabies to attend 97 

action in, how commence<l 416 

oflicers of, when privileged from ari'eat 665 

certain, may direct discovery of books and papers t>03 

when and how many trial Jurors to be drawn lor 1042 

powenof, over dockets of their Judgments kept by county clerk 126» 

CRIBR: 

Of court, not to practice as attorney 62 

of court8 of record, how appointea. HL 

sheriff or constable, M'hen to act as Hi 

of courts, to attend general term of supreme court 242 

(See also the titles of the several courts.) 

Crime: 

attorney guilty of suspension or removal of 67-b9 

limitation of action, etc., how affected by imprisonment for 375,396, 1291 

conviction for does not exclude witness 832 

Criminal Action: 

pleading not to be used as evidence in 623 

preferred to civil, on calendar 790 

pending without the State, dcpostions in, how taken 914-920 

Criminal Contempt. (See Contempt.) 

D. 

limitation of actions for 382-384 

arrest in action for 649, 660 

sustained by injunction, how ascertained 617, 683, 624 

Jury to a8«ess, in actions for money « 11^3 

fringle, only, to be found by Jury, except, etc lleU 

rate of, to be recovered in action TiOS 

how ascertained, when Judgment is by default, on application to the court 1215 

offer to liquidate. (SooUffek.) 

Death: 

or disability or officer in special proceeding 62, 63 

of attiirney ; proceedings thereupon ^ 65 

of pereion entitled, or liable, etc.; effect of, on limitation. (See Limitation of Action.) 

of jiarty or parties, continuance of action after 757-760 

of plaintiff, court may onler action abated after 761, 762 

of party, after offer, verdict, etc. ; entry of Judgment 7ti3, 764 

of defendant, before verdict, etc. ; no judgment to be entered after 765 

of public oOiccr, etc. ; not to abate action brought by him 766 

prcHumptiftn of, in certain canes 841 

of iu«tico of the peac45, proof of proceedings in case of. 940 

Judgment against party after, effect of, etc 1210 

on confession, not to be entered after 1275 

motion to set aside Judgment, may bo made after party's, when 1*284 

appeal, how t^iken after; substitution of parties; undertaking 1207-1299 

of party, pending an appeal, proceed ing:< on 12:>8-I299 

of attorney, notice of appeal, now served in case of 1302 

execution, how obtalneil alter death of iudgment creditor 1376 

judgment debtor : 1379-1381 

of sheriff, how execution enforced after 1388 

homestead exemption tVom execution, how lUr continued alter 1400-1403 

of sheriff, who may act In case of, in conveying real property sold on execution 1475 

of coroner, or person appointed to act as sheriff, after sale on execution; conveyance, how 

obtalneil 1478 

of ]M!rson in custody under execution, new execution against property may issue after 1493 

Debtors: 

service of summons npon 435, 438 

arrest of. S.'iO 

attachmeht of property of. 636 

Decision: 

of motion to vacate, etc., provisional remedy, how soon required 720 

of court, on trial, when increa<ied damages are allowed loao 

of demuiTer linjl 

of issue of fact 1022 

Judgment upon, after trial of issue of fact. (See also Judgment.) 1228 

Decree. (See Judgment.) 
Deed. (See Conveyance.) 

Default : 

Judgment by. (See Judgment ; Motion.) 

rcl ief Arom conseqaences of fhllure to plead, etc 78S 

DBFECTS: 

in process, pleadings, etc., when disregarded 781-728 

309 



INDEX. 

Defbncs ! Sbctioti 

iu action on bond for jail liberties). (See Bond fob Jail Libebties.) 
of ulieriff, in action for escape. (See Escape.) 

rules of limitatiou apply to 90 97 

iu action where Humnions Herved by publication, etc • US 

statement of in pieadinjr. (See Pleading. ) 

Bliain, Htrickcn out oil motion W 

lift "~ 



in action agaiui^t bai 

Defendant : 

appearance by, when and how made 43 

how dcMgiiated in furamont}, when person and name unknown 4dl 

eeveraltv liable, actii»n against 4fti-4S6 

Jointly liable, action against -4^ 

infant, mui«t appear by guardian ad litem 471 

only pleading of, is demurrer or answer % 48f 

arre.st of, in an a<;tion, when allowed &19->5S3 

bringing on cau.<ie for trial, must t\irnii<h copies of papers, when 1^1 

may demand thai place of trial be changed to proper county He< 

judgiiient may be rendered against one, and action proceed against others IM 

Definitions : 

of criminal contempt i 

general rnle.s of practice 17 

trustee of express truat ■ 4^ 

property, as usi^d in provisions I'olating to receiver 713 

order ^ 

motion W 

general an<l <«pecial venlict lh$j 

ilnal Judgment li^ 

interlocutory Judgment IM 

Delivery : 

«of money or property to party 717, 718 

(Sec Deposit.) 

Demand of Judgment : 

complaint must contain 491 

when complaint may demand interlocut<»ry and final Judgment 4ijS 

must demand final Judgment only 482 

for money, must state amount 4hS 

for inconsistent kinds of relief, Aground of demurrer 4W, 4N 

(Sec aI«o Complaint ; Judgment.) 

Demurreb : 

in Buffalo superior court ; where tried fSft 

service of copy of, is an appearance 4il 

must be subscribed by attorney til 

to be served before expiration of time for appearance, when 4B 

or answer, the only pleading of defendant tit 

to complaint, grounds of. 4ti8 

must distinctly spei:ify objections IPO 

grounds of objection, 'how stated in 4^ 

to part and answer to part, of complaint..... W 

to reply, when allowed 410 

to counterclaim, etc., in answer, for insulficiency 494 

demanding afiirmative Judgment t^fi 

requisites of 4t(i 

pleading over, or amendment, after decision of. ISf! 

division of action after, when ordered 4$* 

objections may be taken by answer, instead of. when 4tt 

when waived, unless taken by answer or 4)0 

to partial defence 5M 

need not \te verifle<l 99 

to ]>leadtng, etc., a.s frivolous M7 

to amended pleading, effect of l^iluro to serve MS 

issue of law arises only on M4 

where tiiable SVO 

(See also Issue of Law.) 
Denial. (See Answer ; Reply.) 

Departments : 

Judicial. (See Supreme Court.) 119 

Deposit : 

by sheriff*, of proceeds of property attached C5 

on obtaining injunction. (See Injunction.) 

of monev, etc., in court, or delivery to party ; court may order 717 

disohediencc to such onler, punished as contempt 713 

court m.iv onler sheriff" to make such deposit or delivery 7W 

in lieu ot^batl. (.Soo Bail.) 

in lieu of undertaking, on appeal. (See Undertaking.) 

Deposition taken, and for use within the State : 

of a party before trial of action ,, , , gjl 

of a j)erson, not a party to action pending, or about to be brought 171 

application for ; contents of affidavit 

order for examination : contents of; service of, etc 87^ 

tobpoena for person to be examined, may be issued....: , 

proceedings on such application ; new order 

by consent , 

auHiB6roruklngaiKlret«ming ,',".'.. 
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INDEX. 

Deposition taken, and for use within the BTATJi— Continued. Section. 

when to be read in evidence 881, 882 

effect of ; obiections to, at trial 888 

original affl<iavits are presumptive evidence of Austs therein alleged, etc 9H 

to be u»ed on motion, now taken, etc » 8'^ 

place where witness may bo compelled to attend 88J 

Deposition taken within the State, for use elsewhere : 

in what cajt»ed may be taken 9U 

how taken ; subpoena to witness where commission has issued U 5 

contents of subpoena, where commis)»ion issued « HIK 

aubpo&na when no commission is issued Wi7 

Justice of the peace may take, when Vi8 

tak i ng and return ins i*i^ 

penalty for not obeying such subpcena 9^0 

Deposition taken without the State : 

in what cases eommissiim, with wriiten interrogatories, may issue 887, 888 

application for order that such commission issue 880, 80 

interrogatories, how settled 8f)l 

to l>e annexed to commission ; ilirections for rotum tM 

when commission may issue, to examine on oral questions 8!)8 

open commission, oronier without commission, granted 884 

last two sections not applicable where adverse party is infknt, lunatic, etc 8*.<6 

notice of examination on oral questions 89rt 

form of open commission tUfJ 

oniev to take depositions 81)8 

before whom such order may l>e executed « 899 

mode of examination, on oral questions WO 

commission, oronier, how executed and returned i901-M)S 

returned papers to be endorseil and filed 906, 907 

commission, or order, may issue by consent MH 

papers on file, to bo open to inspection 900 

when suppressed 91') 

is evidence * 911 

when interrogatories may be in foreign language 91*2 

letters rogatory may issue, with written interrogatories 913 

Descent Cast : 

rights not to be affected by 874 

Designation : 

by a resident, of person on whom summons may be served 430 

by foreign corporation, of person on whom summons may be served 432 

of referee, in action for divorce, etc 101:1 

of general term justices. (See Supreme Court.) 
of temporary JaiL (See Jail.) 

Director : 

of money corporation or banking association, limitation of action against 804 

Disability : 

of judge who is a party, or interested, etc 46 

Justice of the peace on certain appeals to court of sessions 48 

officer before whom special proceeding is i>endlng, procceilings on 53, A3 

attorney ; proceeding^} thereupon ; appomtment of new attorney <S 

flrcneral term Justice ; In supreme court £11 

Judges of superior city court, removal to supreme court in case of. S7S 

county Judge, who to act in case of. 343 

removal of action in case of. 843 

effect of, on limitation of action. (See Limitation of Action.) 

time to move to vacate Judgment 1S9I 

(See also Death.) 
Discharge : 

of person imprisoned for non-payment of fine for criminal contempt 9 

(See Contempt.) 

fW>m arrest, upon bail or deposit. (See Bail.) 

of debtor in custody on execution against the person, how creditor may require; effect of, 1494, 1495 

f^m arrest, of privileged person. (See Arrest.) 

of witness aiTested. (See Witness. ) 

of attacliment. (Sec Attachment of Propertt.) 

DIBOOVERV • 

of Jutigment debtor's property, action for, may be brought in superior city court 2(IS 

of books, etc., certain courts mav order 8US 

general rules to prescribe cases tor 8'4 

petition and order for H«tt 

onlcr for, when and by whom vacated 80ii 

proceedings on return of order for 807 

penalty for ilisobodience of order t*08 

effect of books and papers, as evidence, when protiuccd 809 

District- Attorney : 

partner of or person who has been, not to defend certain prosecutions 78^^ 

to be notified of application to remit fine, etc 393 

may bring action ror penalty, etc., given to prosecutor 887 

limitation of such acuon 887 

district Courts of the City of New York : 

sre courts not of record 8 

appeal to coart of appeals, in action commenced in. 191 
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INDEX. 

Divorce, Action for : SEonov. 

eeiTice of summons by publication, etc 438 

evidence of husband or wife 831 

reference by consent not made of course lOli 

referee to whom all parties oDjecxt may be appointed 1024 

Judgment, how remiured l&t 

Docket of Jidgmknt : 

when evidence. (See Document arv Evidknce.) 

(See aL-o County Clerk ; Judgment.) 

Documentarv Evidence : 

certain oilicial certitirates evidence 9S1 

certilicale, etc., of oUlcer on lile, when evidence 9j3 

notary's ('(Mliflcale of ])rotest is pruaumptive evi<lence, etc ^ 

])roreht and memorandum, when evidence 9H 

proof of pre9eiitmeiic or proiesc in fureijfu state or country, how made 92) 

affidavit of printer, etc., iiresiimptive evidence, etc 9.6 

of .--ervice of notice is pi'er«uniptive evidence, when *J.l 

marriage certificate or record is presumptive evidence KiJ 

books of foi-fiirn cor))i>ration are ix'usumpLive evidence J^JM 

when copy thereof may be read in evidence, etc 930, 931 

statutes and legi-Iative proceeling-, how nroved PSi 

co))ies of ru'.ords anl impvir.s in ceriain ollices are presumptive evidence.... 933, 9JI 

convevance ackiiowledsrotl, etc., is evi<lence J4) 

record of ac'^nowledifed conveyance or transci'ipt thereof, evidence fiS 

certiflcate of acknowledginont not conclusive, may be rebutted, etc !^>-> 

what instruments may be made evidence by acknoVled^ment 9^17 

when docket-book of justice, or transcript thereof, is evidence W8, J»^ 

other proof of i)rocL*edings b<*foro justice of the peace .'. ^f 

charter, ordinance, etc., of cities and villages, how proved 941 

statute, etc., of other stale or foreign country, how prove<l ^ W: 

common law of othor slate or foreign country, how proved 9li 

records, etc., of United -Siates courts, how i)roved % 94i 

of department of United States government, how proved S*** 

when record of bill of sale, etc., of vessel, is evidence 9.5 

conveyance of laud without the State, when evidence W» 

exemplification of re<M)nl of conveyance recorded in other slate, etc!, is presumptive evidence. irtr 

docket. Judgment, etc., of justice of the ]»eact! of adjoining slate, how proved, etc 948 9.»l 

record and judicial procee«lings of foreign country, how proved MS, 9'>S 

e'lTect of such reconl or judicial jiroceeding not declared 951 

documents, etc., of foreign country, how authenticated ► t> <> 

general form of certillcates to copies, etc Wr 

such certificates must bo un<ler seal, except, etc 958, h:4* 

certain ofllccrs must search and certify up<m request 9»>l 

foregoing provisions not to prevent proof accordmg to bommon-law rales, etc 9^ 

Dower, action for : 

when may be brought in superior city court 98 

county court has juriMliction SW 

stay by injunction 616 

preferrcil on cak-ntlar , 791 

triable by jury 56r« 

place of trial 9si 

Drunkard, Habitual. (vSoe Idiots, Lunatics, etc.) 

Dutchess County : 

crier for courts of record in , 91 

Jail liberties for 145 

stenographer for supreme court, county court, etc., in 256, 857 



E. 

Ejectment, Action of : 

stay bv iniunction S\^ 

in terplea«lor by or«ler, in W' 

triable by jury 9^^ 

nlace of 'trial'. 9*1 

judgment enforced by execution ., IJJO 

Emrracerv : 

penalty for 1194 

Enforcement of Ji.dgment : 

mode of 1240, 1241 

Erie CotrxTv: 

jail liberties for ■. 145 

sheriff to attend Buflalo superior court JOfl 

Erkor : 

in fact, vacating judgment for 128S-1S91 

(See Appeal ; JCase ; Exception ; Trial.) 

Escape : 

of prisoner going to, etc., or returning fh)m hospital; re-arrest, etc IB 

what Is, and effect thereof 10 

sheriff liable to action Tor 10 

]>enalty for connivance of sheriff, etc., at W 

udgraent against sheriff for, evidence against sureties •••• tfl 
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INDEX. 

KSCAFR— Continued. SECTIOlf, 

Uuina^^H in action for, by assijcnee of bond Ig7 

Blav of pro«'ee<liiip* in action 17o 

defence of slivrifl', in action for 171 

of sslieriff, coroner liable for 177 

of iiri.MUier in action by bberiff; coroner's liability for 17», 181 

limitation of action against ollicer for 885 

of ilefenilant atter arrest, fi^heriff is liable for to7 

new execution againt^t per^oq or property muy iwue after Mitt 

Evidence : 

in criminal action, pleading not to be used as OtiSI 

admission of member of corporation, when admiM>iblo against corporation 9a& 

of contiideratifin, how far seal is, upon executory in'^trunient 84U 

common or unwritten law of foreiK>t country or of other titate, etc., how proved 9ii 

(See aUo D£PO!«iTioN ; Documentary Evidenxk ; uatiis and Affirmations ; Witn£i»8.) 

EXCEIMION : 

6etth;nient of, by judge out of office, allowed 25 

in causes trie<l at cert^iin circuits in New^- York, before whom settled 2M 

to pleading, for irrelevancy, indeflnileneHS, etc. ; proceedings thereupon 515-547 

M'bat decisions may be excepie<l to WJ 

refumirof court or'rcl'ereo to make linding, may be excepted to Wi 

M'hen and how taken alter trial by court or referee 9!4 

during trial and to charge of judge, how and when taken W5 

mling exceptetl to ; how reviewed 9D*{ 

to be btated in case on appeal, or on motion for new trial 997 

when may be onlered heard in firbt iUHtance at general term KMiO 

motion for new trial on, at general term, after interlocutory judarment 1001 

does not operate as Ktay of proceedings on judgment, unle&s onler made KHtt 

not to prejudice motion for new trial lOtS 

(See also Case ; Trial.) 

Execution : 

on judgment on counterclaim, against executors, etc., when allowed 006 

"When ne(;es«iary, before action against bail 597 

when judgment may be enforced by 1S40 

return of, oy sheriff, satislled or unsatinfled, etc 1261, 1:!65 

bheriir to ondoi>e return on, and to deliver copy thereof, on payment of rj06 

on judgment for money, certain proviifions ap]))ie<l to 1S72 

on confession of tudgnient, when whole amount not due 1277 

to whom directetf ; provl<!iion where sherilT is party 136^ 

time of receii)t to be endorsed on 13ti3 

the different kinds of; in pri>cess 13B4 

to what counties mav ibsue ..-, 1.165 

general requisites ot I'Mitt 

requisites of, when issued out of court other than that where judgment rendered 1367 

for collection of money, etc 1668 

for delivery of property 1»73 

when judginent for delivery of property and payment of money 1373 

separate, nmy ia-sue where separate sums awanled 1374 

may issue of course within five years, etc 1375 

after death of judgment creditor, court may allow, etc., witldn five years 1376 

how may be issued alter lap<e of five years 1:177 

notice o'f a])plication for, atter live ye'ars 1378 

how enforced when sheriff dies or is disqnaliUed 1366 

from X. Y. marine court, issuing, direction, and execution of. (See Marine Court of the 
City of New- York.) 

(See Execution Against Property ; Execution Against the Person.) 

Execution Against Proi'euty : 

return of, partly satislled ; effect of, on presumotion of payment of judgment 877 

to issue after expiration of his term, to sheriff levying attachment 7u6 

or to persim designated to complete unfinished buoine^s of such sheriff 706 

in casec where attachment lias issued, how collected iits 

collc<;tible solely out of personal property, issuable for costs of motion 779 

may issue to collect fines of jurors in New- York 1117 

in Kings county 11.^6 

how levied on real property, after ten years from'datc of Judgment liw 

when court may onler levy of. discharge on appeal 1.111 

w^hen to specify time of docketing judgment l;^ 

how sheriff require<l t<» collect l;inu 

requisites of. where attachment has issued 137« 

against executor, etc., reqni.-ites of 1371 

of deceaserl judginent debtor, leave to i.<*sue necessary ; how obtained 1370-].i8I 

of s^urviving judgment debtors m;iy issue, notice thereupon 1,1^8 

sales on, etc., to be made at aucti«»n. and in <lay lime 1344 

])enalty for taking down, etc., notice of sale 13>*5 

validity of sale on, not affected by sheriff's omi.'ision to give notice, etc 1386 

sheriff not to purchase at sale on l;tt»7 

personal property bound by in^ 

or<ler of jireference, where' two or more I4in; 

where both executions and attachments issued 14<»7 

when issued out of court not of record, and lovieil 14W 

title of Iwna flde purcha-ier before levy, not affected by 14UI 

current money must be levied upon an<l paid over 1410 

bills, bonds, etc., must be levied upon an<l sold 1411 

interest of bailor in goods jdedgeii may be sold (m 141i 

when partners may apply for release of goo<ls, levied upon 1413 

notice of appllcaUou may be required ; undertaki ng to be given 605, 696, 1414 
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SZKCimON AOATNST Propbbtt— Con^inuerl. 8BCTI(nr. 

provision when attacitment also levied on each property 1415 

wtien such amiertakin; enures to beneflcof other creditors 1414 

how partner's interest sold ; rights of purchaser 1417 

third person's claim of title to property levied on, to be tried 1418 

procce<lin^<» if claimant succeeds 1419 

action aguinst oflicor for levy, etc., indemnitors how substituted as defendants 1481-14117 

on original Judgment, may be issued and used to enforce contribution after sale on. (See GoM- 

TRIIiUTION.) 

property exempt from. (See Exehption from Execution.) 

sales of property on. (See Sale under Execution. ) 

redemption after sale on. (See KfiDKMi*Tiox of Kbal Property sold on ExkcutIon.) 

in cases where execution issues against the person. (See Execution against tuk PERSOir.) 

EXBCUTION against THE PERSON : 

cuatody of prisoner arrested on 110 

prisoner arretted on, entitled to jail liberties 149 

i-equisites of «. Wi 

in what cases may be issued 14^ 

M'hcn may be issued against a woman 14H8 

when execution against property must be first issued :. 1409 

and against property not to be simultaneous 1400 

other executions against person or property cannot be issued while defendant in custody on, 

except, etc 1491 

new executions may issue atler escape 1491 

against property may issue after death of person in custody on 149S 

creditor may discnargc debtor in custody on : effect of such discharge 1494 

new execution not to be enforced agains't real property sold, in certain cases 1495 

Exbcutors and Administrators ; 

action^ by and against, limitation of. 88S, 880^992 

may sue without joining person interested 449 

counterclaims in actions by and against 503, A96 

cannot be arrested, except for pei*sonal act OOS 

preference of actions by and against 791 

securitv upon appeal by, may be dispensed with ISli 

execution against proportv in hands of, etc., what to require 1371 

of deceased judgment crenitor, how to obtain execution within Ave years 1376 

what evidence to furnish on redemption of real uropery sold on execution 1464-146$ 

oonveyance by sheriff to, when person entitled tnereto is dead 1473 

Exemption : 

flbm service as trial juror. (See also Trial Jurors.) 10S9, 1480 

in New York 1091 

in Kings county Ili7 

of person trom arrest while obe>lng subpcena or order. (See Witness.) 

Exemption from Execution : 

certain special , not affected by general provisions concerning 1S89 

of certain personal property owned by householder 1390, 1891 

certain property not exempt fk*om execution on certain judgments 1891 

widow and married woman, when entitled to 18H9 

of military pav, bounty, etc. : arms, equipments, etc..' 1898 

of right o*f action, etc., for seizure, etc., of exempt property 18H 

of land dcsijppiated as burying ground 1895 

mode of designating burying ground for 1896 

of homestead, to what extent, etc ,, 1397 

how to be designated, etc 1386 

of married woman , when, etc 1399 

when to continue after owner's death 1400 

not affected by temporary suspension of residence 14M 

if value exceeds 91 .000. Ifen or Judgment attaches to surplus 146i 

how proceeds marshalled after sale in such case 1408 

of real property, how cancelled 1404 

Exoneration. (See Bail ; Bond for Jail Liberties.) 

Extension of Time. (Sec Time.) 

Extra Allowance : 

where trial is by the court, deciaion most flx amount of • lOB 



p. 

Failure of Title. (Sec Sale under Fxecution. ) 

Fees: 

judge, when forbidden to take 81 

of stenographer, how paid 86, 86, 88 

of officers attending supreme court general term, how paid ,. 848 

of supi'eme court stenographers in nrst district SSl-ttt 

of 8Ui>erior city court stenographers in New York... 

of clerk of superior court of Buffalo. 

of stenographer of Buffalo superior conrt, how paid in certain cases 

clerk of city coui*t of Brooklyn may chai'ge 819 

N.'Y. marine court to account for and pay over fli 

oflicersof X. Y. marine conrt not to receive ,., 8B 



of marshal, for executing mandate of N. Y. marine court •• , 

party prosecuting, etc., aa poor person, not liable : 
oinfve^ appointed to iap«riMtoiid dUiooT^ry, etc 
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part^proaecuting, etc., aa poor fMBraon, not liable for M 



INDEX. 

'EBS—ConIImmmI. 8K€THMr 

referoti ntiting to report, not entitled to 1019* 

jml^ when not entitled to, ao referee lOU 

*EIQNED lS8UE« : 

nboliiihed. and order for trial snbbtitated W 

rum inii>tiioncr of jurors for Kings county, corruptly omitting name, etc., guilty of. IIU 

•'iCTiTiors Bail or Si;kety. (See Bail. ) 

*INE : 

for criminal contempt 9 

court of common pie.Hs may I'emit, in New York d^ 

county court may ixMuit, and may diacharge iVom imprisonment for non-i>A\ mvnt of. SMM&S 

ariv?«t* in uciinn Vor MtV 

TiyKs, Tesaltiks and Forfeitures : 

' iierixm, not an nttoniey, prsu^ticin^ in N. Y. in Kings county M 

judge pcmiittinjf .«arh iNirson to practice ^ 

att«)rney lorfeits treble i lam a ires for deceit, etc t<K 71 

9.'M) for lending name 7^ 

constable failing to attend court, when notilled SM 

^heriir ni'glecling to exei'ute mandate in si>eciui proceeding ItVI 

illegal sail* of liquorB in Jail IM 

connivance by AlieriflT ai escape of prisoner IM 

(See FI2CK.) 
RiR^T Judicial Dimtkict. (See New York.) 

POUECLOBUKE. ACTIOS FOR : 

when it may be bi-ou^fht in superior city court WS 

counts cimfi has juri.'<diclion of. S40 

irunriflan fur non-ivMdcnt infant defendant 47S 

p!a«e of trial W« 

FoREiox Country : 

o|K'ii c.uninii'^ion not to issue to, except Canada MS 

di*poi^itii»n» to be useil in suit, etc., pending in, how taken tfl4't*'JU 

^lalu(e law and common law of, how proved mj 

ivcords aufl Judicial proceetUngs of courts of, how nmved KU, Hikl 

eiTcct of .^ui'li reconi or Judicial procectiing not declared VA4 

copy of reconl, or document, in public olttce of, how authentlcAtod OM 

Forfeiturk, Actiox for : 

limitation for StO, SM. SK7, AM 

)»lace of trial MS 

Fraud: 

limitation of action for relief on ground of. 

defendant, when not excused fh>m verifying answer to charge of 

ari*eKt in action for Ml 

in contracting debt, ground of arrest in action UO 

undertaking, etc., when dispensed with, on injunction applied for on ground of. 919 

Frivolous Tleadino : 

trial and Judgment upon • 8S7 



G. 

General Rules of Fractick : 

definition of 17 

must be published 18 

may regulate payment of money into court ; its Investment, etc 744, 746 

to prescril>e caM*s for discovery ami inspection of books, etc HH 

to pres<!ribc at what terms Irtsues shall be trie<l 976 

]ircparation and settlement of cane and exceptions, when to be rcgulateit by 897 

to regnlale appeals in special. procee<tingH 1901 

to prescribe manner of giving notice of application for execution against property of deoeaso<l 

Judgment debtor 1981 

(8ee Rules.) 

OF-XERAL SESSfOXS : 

court of, in New York, is a court of record 1 

General Term Ji:stices. (See Supreme Court.) 

General Terms : 

of certain courts may onler papers destroye<l 91 

of courts of record, adjournment of ; proceedings thereupon 84 

of superior city court, by whom held, etc 981, S90 

(See Supreme Court.) 

Governor: 

mav, in certain cases, chancre place for holding courts of reconl S8, 89 

mnV order out military to aid sheriflT 107 

to designate general term Justices of supreme court; revocation, etc SI9-9t9 

may appoint e\ traonlinary terms of courts 884 

fudges of certain courts to hold circuits, etc., in Now York 988 

justices to hold court, to prevent Allure ..,• 987 

■ay sospend Justice of N. Y. marine court 881 



815 



INDEX. 

Guardian ad Litem: Ssctioh. 

special, for (lerendant who is an infant, a lanatic, drunkard, etc 428 

tor infant plaintiff or defendant. (See Infant.) 

GUABDIAN, General: 

of infant, when to have notice of application for appointment of gaardian ad litem 470, 471 

appointed guardian ad litem, when to give additional security 476 

or special, money, etc., in court, when transferred to 478 

powers of, in relation to such moneys, etc , 7tf 



H. 

Habitual Drunkard. (See Idiots, Lunatics, etc.) 

Herkimer County: 

jail liberties for 1« 

Holiday: 

legal , when excluded In computing time 788 

Homestead: 

exemption of, fVom execution. (See Exemption from Execution.) 
Hudson: 

mayor's court of. (.See Mayor's Court.) 

wards of city of, considered towns in regard to jury lists lOil 

Husband and Wipe: 

when may be witnesses for or against each other. 838 

of party cannot be examined as witness in certain cases 839 

may not be witnesses for or against each other.in certain cases 831 



I. 

Idiots, Lunatics, etc.: 

superior city court has care of person and property of *. S8S 

count}' court has care of person and property of. 840 

effect of insanity on limitation of action. (See Limitation op Action.) 

service of summons on ^. 426-429 

appointment of special guardian ad litem for, when defendant 428 

cannot be arrested in an action 6M 

open commission, etc., cannot issue where adverse party is 8H5 

time of lunacy not considered part of the time limited for certain motions to set aside Judgment, 1291 

Impeachments, Court por the Trial of: 

is a court of record 2 

not governed by general rules of practice 17 

Imprisonment: 

for criminal contempt 9 

nonpaymentof interlocutory costs, when allowed 15 

non-payment of money mljudged due on contract, etc., forbidden 18 

effect of, on limitation of action for real property 376 

certain actions '. 382, SW 

time of, not considered part of time limited for certain motions to set aside judgment 1291 

Indictment : 

for offence, not barred by punishment for contempt 13 

Infant: 

sale, etc., of property of, superior city court has jurisdiction of proceedings for 28S 

county court has jurisdiction of proceedings to sell property of 340 

effect of infancy on limitation oi actions. (See Limitation op Action.) 

defendant, service of summons upon. ■, 426-428 

right of, to bring action 4()8 

Slaintiff, appointment of guardian for 4^, 470 

efundant, must appear by guardian; appointment, etc 471, 472 

non-resident dcfenaant, guardian for 47S 

Sarty, guardian for, must give security 474-476 

efehdant, guardian for, when liable for costs 477 

under fourteen, cannot be arrested in an action fiM 

may be examined by court to ascertain capacity as witness 8.V) 

open commission, etc., cannot issue where ad vei*8C party is 8H5 

reference by consent not made of coui-se where defendant is loii 

cannot be trial juror 1027, 10*^, IV2B 

judgment against, not to be taken until 20 days after guardian appointed 1218 

Injunction: 

against suing, etc.; effect of, on limitation of action-. '. 408 

writ of, abolished, and onlcr substituted 602 

where plaintiff's right to, depends on nature of action 603 

depends on extrinsic facts 604 

restraining State ofUcers, restrictions on 0(0 

such injunction only gn*antod by supreme court, at general term, and on notice 60 

by whom order granted, in other cases 

proof necessary to procure 

at what stage of action granted , 

notice of application for, when required. 



defendant may be ei^joined, pending an application for. 
ordermuBt recite grounds ; service thereof. 
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INDEX. 

iMawxcTiov— Continued. Sectiow. 

aecarity on stayimc proceedinffa in certain actioDS, before trial 611 

' J -« t- o after trial 612 

to stay pro<;ce<linff3 on money Judgment, granted only on undertaking and ])ayment into court, ai3 

disposition of Buch money t>U 

undertaking cancelled, etc., on decision against party obtaining 615 

after venlict, etc., in eioctmont or dower, undertaking upon 616 

damages on vacating, m sucti case, include waste « 617 

undertaking in lieu "of depo-sit, on granting «W 

both undertalcinsrs may be coulaine<l in smmo instrument 618 

in certain ca-ies deposit an<l undertakLing dispensed with 6l9 

undertaking required in all cases, except where other wise prescribeil 6-.M 

special cases excepted from above provisions \ • • 621 

damages by reason of, how ascertained 623 

sustained by third person, by reason of. 624 

action on undertaking given on obtaining 625 

application to vacate or modify, without notice 62d 

upon notice 6i7 

when prior motion to vacate, etc., not to preiudico subsequent application *. 626 

new undertaking may be required upon application to vacate, etc 629 

motion relating to, effect of verified answer on &iO 

arrest and attachment, when not granted together 719 

application to obtain, vacate, etc., how soon decided 720 

time of stay by, b not a part of ten years to which lien of Judgment is limited « . . . . 1255 

cannot be granted in controversy submitted 1281 

time of stay by, etc., is not part of time limited for issue of execution 1381 

ftrJURr :' 

to person or property ; arrest in action for 549 

wilful, woman mayue arrested In aotion for 558 

INQUIRT, Writ OF. (See Writ. > 

Inquisition. (See Sheriff's Jury.) 

Inspection : 

of boolcs and papers. (See Discovert.) 

INTEUEST : 

in action, etc , disqualifies Judge •. 46 

does not disqualify witness 828 

J udgmen t to bear 1211 

to be computed and inserted in Judgment , 1285 

Interlocutory Judgment. (See Judgment.) 

Interpleader : 

by order, in certain cases m 820 

Interpreter : 

of N. y. marine court. (See Marine Court of the City of New York,) 

of courts of record in Kings county 04 

Interrogatories : 

for examination of witness. (See Deposition.) 

Inventory : 

on attachment. (See Attachment of Property.) 

Issue of Fact : 

how it arises 964 

must be tried, unless, etc 965 

is.'juc of law and, arising in same action, how disposed of 966, 967 

must be trie<l by a Jury, when 968 

must be tried by the court, when 960 

when trial by Jury, of specific questions of fact, must and may be ordered 970, 971 

not embraced in such order, how tried 972 

foregoing provisions applied to counterclaim, when 974 

at what terms to be tried 976 

order of, on calendar 978 

issue of. law has preference over, when no Jury in attendance 979 

decision of court, or report of referee on trial of 1022 

and of law arising in one action ; court may onler severance, etc 1220 

Judgment on 1221-122S 

Issue of Law : 

arises only on demurer 964 

must be tried, unless, etc 965 

and of fact arising in same action, how disposed of 966, 9(r7 

must be tried by the court 960 

at term held by one Judge only, except, etc 976 

order of, on calendar 978 

preference of, over issues of fact, when no Jurj' in attendance 979 

may l>o tried, in what county 990 

decision of court or referee on trial of. 1021 

and of fact arising in one action ; court may order severance, etc 1220 

J udirmen t on 1221-1228 

final Judgment after interlocutory Judgment on 1222, 1223 

(See also Demurrer.) 

Issues : 

feigned, abolished, and order substituted 828 

presented by the pleadlngrs, arise when; kinds of. WB 

when need not be tried 975 

how arraigned on calendar ,Z 978 

howbronght to trial 

(See I88UB OF Fact ; Issue of Law.) 
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J. 

Jail: Sectiok. 

custody of ciTil prisoners in. (See Prisoner.) 

prisoner may be conveyed to, throagh another connty 118, 119 

lor civil prisoners in New York, to remain ttie same liO 

in other counties to remain the same until changed 121 

sherior may use either of several Jails lH 

civil and criminal prisoners to be kept separate 123 

male and female prisoners to be kept separate lii 

physician ; how appointed, etc 1.A 

removal of sick prisoners to hospital, from h7 

sale and use of liquors in, regulated li8-lJ0 

service of papers on prisoner in....: 131, 132 

prisoner committed by U. S. courts, received into 133 

clian^ of, when unsafe, destroyed, etc US-Ut 

provibiouHas to Jail liberties in case of such change 138-140. Ui 

rovocaliou of such change, and its effects 138, 141-144 

removal of prisoners in case of fire 143, 

liberties of. (See Jail Liberties.) 

place of sheriff's imprisonment deemed a. 116 

and pritioners, to be delivered to new sheriff r Ii4 

such delivery, how enforced lH 

Jail Liberties : 

in case of temporary change of Jail 138-140, 142 

in the several counties, what are 14ft, 146 

how laid out. 147 

copy of designation ofi to be kept posted in Jail IM 

who are entitled to ... 149 

bond for. (See Bond for Jail LiBBRTiEt}.) 

departure from, is an escape 1S5 

prisoner for contempt or misconduct not entitled to 157 

escape from, sheriff's liability for 158, 1J9 

Joinder : 

of plaintiff with sheriff, in action to recover attached property, etc 677, 679 

(See also Attachment of Property.) 
of parties. (See Party.) 
of causes of action. (See Cause of Action.) 

Joint- DEBTORS: 

Jurisdiction of superior city courts as to 965 

consolidation of actionn agaib:<t » 819 

confession of Judgment, by, how enforced ; when not a oar to action VH^ 

Joint-Stock Association : 

whendeemed within Jurisdiction of superior city court S63, 261 

county court 3U 

Judge : 

of inferior court may be punisheJ for misconduct 14 

convention of Judges to make general rules of practice 17 

vacancy or change in office of, or re-election, etc., not to produce discontinuance 25 

out of oflicc may settle case, etc., or make return i5 

may in certain cases change place of holding courts 40, 41, 43 

not to sit where a party, or interested, etc 4i 

not to decide whore he has not heard argument, except, etc 4^ 

not to be interested in co8ts of action, etc., in his court, etc 47, 49 

in general, not disqnalitled by residing in locality interested 4S 

not to practice in certain cases ^ '. 4ft, 50 

partner or clerk of, not to practice in ceitain cases 49, 50 

not to take fees in certain cases M 

disability of, in special proceedings 92, 53 

not to take fees 51 

of court of record, to file certificate of age, etc 54 

violating law as to attorneys, in Sew York and Kings counties, guilty of miiKlemeanur 64 

roust subscribe order of arrest 561 

must subscribe warrant of attachment C4i 

Oiiths may be taken before 842 

subpoena in certain cases before, how issued and served tSM 

to open ix*turned commission in certain cases 904, 905 

toendor^ and file returned commis8i(m s*6 

cannot be referee, inactiv/n in his own court, except by consent 10J4 

Judgment : 

for money on contract, disobedience to, not punishable by arrest or imprisonment 16 

final, appeal to court of appeals, from ItfO, I'd 

interlocutory, review of, by court of appeals 190, 15*1 

county court has iurisdictibn of action upon .140 

of court of i*ecorcf, presumption of payment of SiO-378 

decree of surrogate's court of the Slate, when presumed paid ST^-STd 

or decree of court not of record, limitation of acti(m on 381 

reversal of, on appeal, effect on limitation of action 485 

by default, when special application to be made for 419 

where snmmonos served by publishing, etc. , defence alowe<l after 44S 

rmoredere 



may be taken against one or more defendants severally liable 

incase of counterclahn. (See Counterclaim.) 

demand of, in pleading. (See Answer ; Comflaint ; Couxtbrcladc.) 

Ibr plaintiff, OB admiBtton of part of his cUim HI 
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INDEX. 

JuDOHENTz-Conlintted. Sscnov 

confeaaion of, when whole amoant not due ; collection of, etc • 1277 

by Joint debtors ; efTectof, etc ]:!7d 

on submission of controversy without action 1281 

motion to set aside for irregularity, when it may be heard, etc Vm 

error in fact, not arising on trial ; by whom made ]:!83 

after death of pai-ty I'i84 

by a peii»on not a party ; when made im 

where several persons are entitled to move ItfS 

to whom notice of the motion must be given 12d7, im 

how much notice must be given « liSi 

within what time motion to be made Ii90 

time of certain disabilities nota part of the time so limited Ir^l 

court may enforce restitution, where Judgment set aside IHH 

aflirmed on appeal, how enforced, etc 1319 

moile of cancelling or correcting docket of, re vei'sed on appeal 13ii 

sale under, etc., to be at auction, and in day time 1384 

for mortgage debt, equity of redemption cannot be sold upon execution on 143S 

original, how used to enforce contribution after sale on execution. (See CoirrRiBUTlON.) 
exemption from arrest, etc., of person attending pursuant to. (See VVitness.) 
receiver appointed by, before, or after. (See keceiveu.) 
for money, stay of proceedings on, by injunction. (See Injunction.) 

(See also Judgment-Koll.) 
Judgment- Roll : 

when copy of part of, may be used for original 456 

admission of counterclaim must l>e made part of. . . .*. f • 51 i 

memorandum of tender and acceptance, to be annexed to 734 

certain orders of substitution, to be annexed to 766 

exception alter trial, before court or referee, to bo inserted in, etc 9M 

how to be indorsed, in case of Judgment after death 1210 

to be filed: of what it consists ; how prepared and indorsed 1287-1239 

on confession 1276 

on affirmance, upon appeal to general term 1854 

JUBISDICTION : 

and powers of courts, preserved 4 

of magistrate mav be exercised on Sunday, when 6 

of civil action, when and how acquired and divested 416 

(For the Jurisdicton of the several courts, see the title of each court.) , 

JUBORS: 

misconduct of, how punished 14 

how drawn and notified for adjourned terms 34 

for county court, how drawn and notified 397 

(See ab)o Jusr ; Trial Jurors.) 
Jury: 

may be discharged on Sunday 6 

special, when court may order struck ; contents of order 1063 

party obtaining order for striking, must give notice, when 10<>4 

oflicer before whom may be struck ; mode of striking 1064, 1065 

must be notified to attend «.. ltH6 

. to be formed as in other cases 1067 

provision where clerk or commissioner interested 1068 

party applying for, to pay expenses of. 1068 

foreign, onier fur ; proceedings thereupon 1070, 1071 

proceedings to impose fine for non-attendance 1073-1076 

no objection to, on trial, that none of original panel are on 1175 

challenges of persons drawn on, in civil action 1176 

causes of challenges to the ari'ay 1177, 1178 

challenges in pcnul actions ^ 1 17^ 

how tried ; exceptions to ; review, etc 1160 

discharge of, failing to agree IW 

plaintiff need not be called when verdict of, about to be delivered, etc 1182 

to assess amount of damages in actions for money ' 1183 

single damages only to be found by, except, etc 1184 

verdict of. (See Verdict.) 

how trials by, of issues of facts, etc., must be had 1190 

paitly of aliens abol ished 1 190 

venire for, not allowed, except as specially prescribed 1191 

not to be questioned as to, nor liable for verdict 1192 

penalty, where Juror takes gift, etc 11!4 

embracery, penalty for IW 

neglect to attend by Juror or sheriff 119S-ll9t 

what actions and issues are triable by. (See Trial.) 

(See also Jurors ; Trial Jurors.) 

Jury Trial : • 

may be continued beyond term 45 

clerk to prepare ballots for llfS 

draw ballots ; mode of drawing 1164, 1165 

t>ersons drawn for, etc., to form Jury 1166 

>ullots drawn for, how disposed of 1167, 1166 

ballots of absent Jurors, to oe returned, etc 1166 

'new Jury may bo drawn while first empanelled 1176 

when talesmen, etc., to be procured : mode of procuring 1171-117A 

(See also Sheriff's Jury ; Trial.) 

Justice of the Peace : 

courts of, are courts not of record .••• t 

when not to lit as justice of sessioni ,„ 16 
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INDEX. 

JUfTICB OF THE ^EXCH—CotUimud. SECTION. 

punishment for violation of Iaw as to attorneys, in Kings county, 61 

appeal to court of appeals in actions commenced in court of 101 

in Buffalo, certain actions discontinued injustice's court must be brought in superior court. ... 294 

oaths may be taken before 812 

subpoena and witnesses before, excepted from certain pro%'isiona 851) 

may compel production of book of accounts, when 867 

may take deposition, for use without the State, when 918 

docket-book of, or transcript, when evidence 938,939, 940 

other proof of proceedings before, in certain cases 940 

of adjoining state, docket, Judgment, etc., of, how proved, etc 948-9iU 

when to attend drawing of trial Jurors 1046 

Justices Court: 

of Albany*, is a court of record 2 

of Troy, is acourt not of record 3 

Justification : 

of sureties in undertaking. (See Bond or Undertaking.) 
of bail. (2:>ee Bail.) 



K. 

Kings County : 

none but attorneys to practice in courts in 63, 64 

interpreter for courts of record in M 

court attendants in, how appointed, etc., their duties 93, 96 

support of civil prisoner in Ill 

jail physicians in ; terms of office 1:26 

Jail liberties fur 115 

stenographer fur supreme court, circuit><4, and oyer and terminer, in 254, 255 

sheriu, etc- of, to attend city court of Brooklyn 311 

expenses of city court of Brooklyn are a charge upon 312 

stenographer for county court, sessions, and suiTogiile's court in 359, 360 

certain provisions as to trial Jurors nut applicable to 1031, 10u2, 1078 

juiy fines in, lien, and execution to collect 1156 

clerk of, to docket transcriut of fines of trial jurors, etc 1 1.56 

how liens of such fines discharged 1157 

striking Jury in. (See Jury.) 

trial jurors m ; commissioner of Jurors in. (See Trial Jurors in Kings County.) 



L. 

LiAND. (See Real Property.) 

Law-Schools : 

graduates of certain, court of appeals may modify rules for admitting 48 

Leasehold Property: 

what included in provisions concerning sale, redemption, etc., of real property on execution. . 1430 

Letters Patent : 

limitation of action by person claiming under 863 

after annuUment of. 364 

Letters Rogatory : 

how and when issued, etc 918 

Levy: 

under warrant of attachment. (See Attachment of Property.) 

Levy of Execution : 

on real property, alter expiration often years 1252 

personal property, how far bound before' 1406 

order of priority of, where several executions, etc 1406-14(j6 

title of bona fide purchaser of personal property before, not aflfected thereby 1409 

to be made on monev, bills, bonds, etc .* 1410, 1411 

on property pledgen, how made, etc 1412 

upon partnership interest, proceedings to release from.... 1413-1417 

(bee also Execution against Property.) 

Libel: 

limitation of action for 3g4 

pleading and proof in action for 535 

Liberties of Jail. (See Jail Liberties.) 

Liiur : 

of mechanic, etc., on real or personal property ; N. Y. marine court has Jurisdiction of action 

to enforce 315 

of jury fines in New York 1117 

Kings county 112^ 

of Judgment. (See Judgment.) 

of execution on personal property. (See Levy of Execltion.) 

Limitation : 

of Judgment lien on real property 1251 

of Ume for issuing of execution of course 1375 

within which execution not to issue after death of judgment creditor 1880 

timeofstay, etc., iinot part of time limited for iMoing of ezecation 1382 
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INDEX. 

liDflTATIOir OF ACTIOW : SECTIOS. 

for real property, by the people 982 

by grau tee of State 363 

after annalling letters patent sst 

Beizin within twenty yeara 966, 306 

after entry 367 

rules of adverse poss<*8sion S06>S7S 

effect of relation of landlord and tenant on 373 

right of owner, not affected by descent cast 374 

eflectof disability on 375 

other than fbr recovery of real property S7G-3U7 

presmnptlon of payment of Judgment of court of record or decree of surrogate's court of the 

State 876-338 

to redeem f^om a mortgage 3r» 

on sealed Instrument 381 

for breach of simple contract 3tf2 

for liability created by statute, except a penalty or forfeiture Sftf 

for injury to property Ml 

for personal injury M 

to recover a chattel ^ 

for relief on ground of fraud 34 

to establish a will if^ 

on Judgment of court not of record, except surrogate's court of the State 382 

against sheriff, etc., for non-payment of money collected , 383 

against constable, except for escape ' 3:8 

upon statute, for penalty, etc., given to jierson aggrieved, etc 383 

against an executor, administrator, receiver or trustee, etc 38S 

for libel, slander, assault, battery, or false imprisonment 8M 

upon statute, for forfeiture or penalty to the people Hi 

against sheriff or coroner, except for non-payment of money, etc 385 

against any other officer, for escape SA 

when cause of action accrues on current account 3t< 

for penalty or forfeiture given to prosecutor 3K7 

not nereinoeforo provided for -. t^ 

by people, same as of privste actions 38:* 

a^n'st non-renidcnt, upon a demand barred b v law of his residence '. 3*0 

eiiect of death without the State, of person liable, on 391 

cause of action accruinfc between death and issuing of letters, etc.... 3Si 

on bank notes, etc., against moneyed corporation 3^ 

against directors, etc., of banks, etc 3M 

acknowledgment or new promise must be in writing 376, SS 

effect of disability on. in certain cases 3)< 

rules as to, apply to (lefenccs and counterclaims 397 

action, when deemed commence<I, for ]mrpose of. V6 

attempt to begin action, when deemed commencement 399, 40D 

absence from State, excluded from time of. . 401 

effect of death of person entitled, on ¥t 

within the State, of person liable on Ml 

time of war deducted, in suits by aliens, when 4M 

provision where Judgment is reversed 4tfi 

stay by injunction, etc., to be deducted 4CS 

by principal, for misconduct of agent, etc 407 

disability must exist when right accrues MH 

in several disabilties, no limitation till all removed 40 

provision when action cannot bo maintained without a demand 419 

provision in case of submission to arbitration 411 

where action is discontinued, etc.. alter answer 412 

objection as to, how taken in pleading 413 

cases to which rules of limitation apply ; exceptions 414 

word "action," includes special proceeding, etc.... 414 

mode of comjiutiug periods of. 415 

Liquors : 

or wine not to 1>e sold in court-house of court of record, except, etc 98, 33 

sale and use of, in Jails, regulated 10-139 

Livingston Coi;ntv : 

stenogi-u|>her for county court and sessions in v... 30 

LONO-lSLAND-ClTV, CiTY COURT OF : 

is a court of record ..^ t 

Lunatic, (See Idiots, Lunatics, etc.) 

M. 

.Mail: 

when sheriff may return mandate, by W 

service of papers on attorney, may be by I CO, W 

Man'Damuh: 

preference of cause on calendars .«.. 9tt 

Mandate : 

of court of record, disobedience, or resistance to, is a criminal contempt t 

duties of sh^iff, as to service ancl execution of lOQ^ll^ M 

(See also Progbss.) 

Marine Court of the Citt of New York : 

appeal to court of appeals, in an action commenood in • T 

is a court of record .\ •••••; 
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INDEX. 

HOKBOE COUNTT • SBCTIOK. 

JaU liberties for 1« 

stenographer for coanty court and sessions in 361 

MORTGAGK : 

for purchase money is superior lien to Judgment previously docketed 1254 

upon real property exempted from cxecutitm, how far effectual 1W4 

equity of redemption not to bo Kold upon execution on judgment for mortgage debt liii 

direction to be indorsed upon such execution H'Q 

creditor, how and when may redeem real estiite swld on execution 144^1471 

(See abo Foreclosure, action for.) 

MOTIOX : 

appeal to court of appeals, when heaitl as \9i 

dellnitiouof "« 

in supreme court, where to be made *. ,. . . . 763, 7«o 

hearing of, when transferi'ed to another judge 771 

subsequent, not allowed, after denial of tirot 770-77!$ 

costs of, how coUecte<i 77f» 

time of notice of Iffi 

deposition of witness to be used on, how taken, etc 9A 

for change of place of trial 986, H&i 

to set aside judgment. (See Ji^dgment.) 

for leave to isnue execution after death of judgment debtor 1S81 

to vacate oixler of arrest ; to increase security of plaintiff ; and to reduce bail on arrest. (See 

ARKE8T.) 

to vacate or modifv attachment. (See Attachment of Property.) 

injunction order. (See Injunction.) 
for now trial. (Sec Trial.) 

N. 

Name : 

party whose name is unknown may be designated by fictitious ^ 

same provision where party is unknown 451 

Ne Exeat : 

writ of, abolished 548 

(See Arrest.) 
Neglect : 

to prosecute action, penalty for 881, 8S 

Negotiable Paper. (See Bills of Exchange and Promissory Notes.) 

New Matter. (See Answer ; Counterclaim ; Reply.) 

New Trial. (See Trial.) 

New York : 

judge of court of record in, may continue proceedings commenced before another Judge of 

same court ., 46 

change of ))lace for hohling courts in ' 43 

none l)ut attorneys to practice in courts in -. 63, (>l 

attemlants on courts in, how appointed '4 

Jail for civil prisoners in, to remain the same liif 

jail physician in .* Ii6 

temporally jail in, when and how designated 135, 144 

jail liberties for countv of 1*5 

several circuits may sit at the samu time in S*2 

Judges of certain other'courts may be designated to hold terms of Supreme Court, etc., in 2** 

stenographers for circuits and oyer and terminer in 251-251 

personal service of summons in actions against city 431 

monev in court in, paid to chamberlain of. 745 

chamberlain of, governed by rules for county treasurer 751 

motions in courts in 7i©, 770 

certain actions relating to, have preference on calendar 7:*1 

caleiKlar jiractico in 794, 796, S77 

service of papers through branch post-ofUce in sol 

superior city courts in. (See Common Pleas, etc. ; New York Superior Court, etc.) 
other local courts in. (See District Courts, etc. ; General Sesssions ; Marine Court, 

etc. 
trial jurors in, commissioner of Jurorg in. (See Trial Jurors in the city and County of 

New York.) 

New York, Court of Common Pleas for, etc. (See Common Pleas, Court of, etc.) 

New York, Superior Court of the City of : 

is a <:ourt of rc<*.ord i 

l>roceedings before one judge of, may be continued before another 38 

attendants upon f8 

general juris<Uction of , 263-2ri$ 

consists of t»ix judges; rhicf judpre 2^ 

clerk may appoint special deputies and assistants; their compensation •;>* 

stenographers for; appointment, duties, fees, etc 25«9, 2W 

judges to appoint crier; his compensation 291 

(See Superior City Courts.) 

Non-Resident: 

action against, maybe brought in superior city court by resident of city, etc M 

limitation of action against, on demand barred by law of his residence M 

publication of summons, in action against 4>l 

attachment of property of. Judgment against, how enforced 60NI» ttf 

sen-ice of papers on clerk, lor Ml 

pUco where, may be compelled to attend for examination, before trial, elo M 

324 



INDEX. 

XOKBUIT: SBGTIOir. 

plaintiff cannot submit to, after canse sabmitted to Jury 1182 

KOTART Pl'blic: 

ouih.s may be taken before 842 

certidcate of protCHt is evidence, when 923 

original pi*otc»tt», etc., >vhcn may be used as eTidence ! 924 

NoT£ OK Issue: 

in New York, of cause called and parsed 795 

contents and tiling of 977 

Notice: 

of sul)8titution of officer, in special proceeding 53 

nmy be served, instead of copy complaint in certain actions 41tf 

of object of action 423 

of no personal claim 423 

to 1>e )>nblished with summons 442 

of auplication for injunction, when required (j(K>-609 

of attachment of real property, to be liled; requisites of 64)) 

of application to discharge attachment 689-<i96 

of attachment of real property; cancellation of. 711 

of application for recei ver 714 

of payment into court of amount tendered, etc 732 

of ac-ceptance of offer of Judgment 73d, 73h 

of motion, time of 7^0 

time for publication of, howcompute<l 7»7 

mode of service of 796-^i03 

publication of, when no newbpaper in county 826 

of trial, service of 977 

)>arty serving mav bring cuue>c to trial 980 

of taking deposition. (See Deposition.) 

KUISAN'CE, ACTION FOB: 

when to be brought in superior city court], 



0. 

Oaths and affibmations: 

court of record may administer to witness 7 

before whom may be taken 843 

taken in si>ecial cases 843 

without the 6tate 844 

mode of administering oaths 845 

when kissing of gospels, etc., may be dispensed with 846 

afllmiation may be made; i'orm of. 847 

Eeculiar mode of administering, when resorted to 848 

ow administered to persons not Christians 849 

swearing falsely in any form, is perjury 851 

OBJECT OF Action: 

notice of. (See Notice.) 

Offeb: 

ti> liquidate damages. In action oncontnict 786 

effect of acceptance or refusal of such offer 737 

of Judgment, by defendant, before trial 738 

effect of acceptance or refusal of such offer 788 

of Judgment, by plaintiff, where counterclaim is set up 739 

effect of acceptance or refusal of such offer 739 

and acceptance, by whom subscribed : 740 

death of party after, does not stay judgment 763 

Offices: 

of court of record, maybe punished for misconduct 14 

or attorney to subscrilAs or endorse process 24 

disability of, in special proceeding; substitution, etc 52, 63 

certain, not to practice as attorneys 82 

to attend general terms; fees, etc 242, 243 

of court of record, when privileged fnim arrest 665 

public attachment and arrest in action against, for peculation 549, 687 

as to liabilities for escape or misconduct, etc. (See Sheriff.) 
as t« arrest and custody of, and charges against civil prisoner. (See Arrest.) 

\See also Public (officer.) 

Onondaga County : 

Jail lilierties for 145 

Opinions : 

of court of appeals. Judges to deliver to State reporter 210 

not to be copyrighted 2i2 

State reporter to deposit with clerk, when 216 

Orange County : 

stenographer for supreme court, county court, etc., in 256, 967 

Order: 

for payment of money on contract, not en forceable by arrest or imprisonment 16 

appeal to court of appeals from, when allowed 190, 191 

heanl as a motion Iftt 

in saperlor city coort, when county Judge may make 877 

tnN. Y« marine court, who may make 827 

826 



INDEX. 

OKDJat—Ooniinued. Sbctioh. 

lyoiuN. Y. marine coart, may be served, where 838 

in coantv court, who may make 864 

for pnbhcation, etc., of Bummous. (See Summons.) 
of arrest. (Sec Arrest.) 

obtained by surprise, mistake, etc., relief firom 7S4 

■ of court or judge, must be in writing 7ti7 

definition of 767 

to Bhow cause, transferable to another Judge 77i 

ex parte, out of court, who may make 770, 77S, 773 

bv wliora vacated or modified 77!t 

made by county Judge, hy whom reviewed 774 

Btaying proceedings, when not to exceed twenty days 77.'> 

new motion not allow€^d, after refusal of 77^778 

.4 when time to appeal from, may l>e enlarged 7S5 

1 publication of, in certain actions for benefit of creditors 7)j6 

* to obtain preference of action on calendar. (See Preference.) 

for discovery of l>ook8, etc., how obtained tMQ-M? 

how and when vacated 800 

for prosecution of bond to people, etc., for benefit of private suitor, how obtained, etc 814 

for trial, substituted for feigned issue 8^ 

in special proceeding, where to be entereu. 835 

for commission. (See Commission.) 
to take depositions. (See Deposition.) 

to change place of trial ; motion to set aside ; appeal fW>m ,.... W9 

for execution, in favor of representative of deceased Judgment creditor (See Execution.) 

injunction. (See Injunction.) 

appeal fVom, etc. (Sec Appeal ; Special Proceeding.) 

to compel production of l>ook8 of account, or books of corporation, etc. (See Discotert ; SUB- 

P<ENA.) 

Oswego : 

recorder's court of, is a court of record S 

(See RECORDER'S Courts.) 

Oter and Terminer, Courts of : 

are courts of record 8 

seal kept by county clerk to be the seal of 27 

appointment of times and places for t$i 

publication of such appointment .* ttt 

governor may appoint extraordinary tei'm of 234 

anv Justice of supreme court may preside at tS 

failure of, governor how to pi-event -. 237 

places for holding, within the several counties, prescribed • StS 

may order additional Jurors drawn ; proceedings tlierenpon 1068, KM 

stenographers for. (See Supreme Court.) 

P. 

Papers : 

destruction of certain, when court may order i 21 

lost or withheld, how supplied 736 

Admission of genuineness of, may be required 7S 

inspection and discovery of. (See Discovery.) 
service of. (See Service. ) 

official, copies of, when evidence. (See Docu-MENTart Evidence.) 

(See also Pleading ; Process.) 

Partition, Action for : 

of real property, when to be brought in superior city court 968 

county court has Jurisdiction of 840 

guardian for non-resident infant defendant in 478 

place of trial ." M 

Partner : 

may obtain discharge of attachment against partnership property 09S-Ai9 

relase of property levied on under execution 141^1417 

Party : 

may be punished for misconduct 14 

may appear in person, or by attorney , 65 

appearing by attorney, cannot act in person &5 

prosecuting in person, subject to certain provisions as to attorneys 77 

who may be joined as plaintiffs 446 

defendants ^ 447 

united in interest, when to be Joined 448 

when one or more may sue or defeml for the whole 448 

executor, a<lnnnistrator, trustee of express trust, etc., mav sue without person beneficially inter- 
ested '. 449 

marric«i woman appears, etc., as if single 430 

dcMgnation of deiendant, when name unknown, etc 451 

court may cau!»e to be brought in 4i^, 488 

liable on same demand, may be Joined IM 

defendant so suof i mav apply for any relief. 

proceedings against ciefendants severally liable 

jointly iial>le, application of certain provisions to , 

prosecuting or defending as poor person. (See Poor J^rson.) 

inlVint, appointment of £[uaraian ad litem for , 4Mu 

need not Join with sureties, in bond or undertaking. , 

bond, etc., to people or pnoilc oflioer, for benefit of, how proeecnted. 

836 
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TAXrr "Continued, 8ECTIOV. 

chaiiKC of parties not to affect bond or nndertaking 815 

to luiUon or special proceeding, when to be oxjunined as witness. (See WITNESS.) 
dc|H)iiiUun of, before trial. (See Deposition.) 
service of papers on. (See Service.) 
death of. (See Death.) 

PArMKNT IMTO COURT.). 

niuMi accompany tender after action brought 732 

dim^harges party from Dability 7«4 

general rules may regulate 744 

DioQcv so pnid in, to be paid to county treasurer r 7 1.~> 

securities to be talcen in name of county treasurer 745 

funds; where and how deposited and inTeste<l 7W 

supreme court may order securities, etc.^ transferred to guardian, etc 747 

certain other courts, when poBsesse<i of like power of supreme court * * ** 74.S 

powers of county treasurer, etc., touching securities • **" 74vl 

transfer of m<)ney, securities, etc., on death, etc., of oihcer 76) 

money deposited, paid out only on order ^ 751 

accounts of county treasurer, of money, etc., how kept 75i 

county treasurer, etc., to report annually to court 75-1 

rules as to county treasurer, govern chamberlnin of New York 7iV4 

Judgment directing, how enforced 1241 

(See aUK> Injunction.) 

Pen AL^rr : 

action to recover, may be brought in superior city court, when VH 

limitation of action for 383, 3«4, 387, 8^4 

arrest in action for 54tt 

action to recover, place of trial of. HH3 

for taking down, etc., notice of sale put up by sheriff. 1385 

for selling real property on insutttcient notice, etc 14iG 

(See llNBs, Penalties and Forfeitures.) 

People of the State : 

writs and process to be in name of. 22 

verification of pleading, on behalf of. bti 

certain actions by, have preference on calendar 789, 791 

limitation of action by. (See Limitation of Action.) 

Perishable Property : 

attached or levied upon^ ander execution. (See Attachment of Property ; Kxecution 
against Property.) 

PeR'IURt : 

false swearing before sheriff's Jury is 106 

interpj*eter of N. Y. njarine court, when guilty of..... 834 

swearing falsel v in any form is 851 

false swearing in proceedings relating to trial Juror In New- York 1125 

Perpetuation op Testimony : 

proceedings for. (See Deposition.) 871-870 

Personal Injury : 

limitation of action for 888 

Personal Property : 

action relating to, may be brought in superior city court, when 868 

attachment ot propertv, in action relating to 685 

how attachment levied upon 649 

execution to be first collected out of, etc 136^1871 

requisites of execution for delivery of. 1873 

what, exempt from execution 1390, 1301, 1893 

personal property, right of action for seizure of, when exempt from execution 1.194 

title of bona llde purchasers of, before levy of execution, not affected thereby 1409 

as to lien of execution on ; levy and sale of, on execution. (See Execution against Prop- 
erty ; Sale under Execution.) 

Petition : 

for discovery, etc. , of books and papers. (See Discovery.) 
to prosecute, etc., as i>oor person. (See Poor Person.) 

Physician : 

to county Jail, how apnointed 126 

not to disclose profcMional information 9M 

knowingly giving fhlse certificate as to Juror in New- York, guilty of misdemeanor 1120 

Kings county, do 1161 

Place op Trial. (See Trial.) 

infant, appointment of guardian ad litem for 409 

rights of Junior, in case of attachment againi^ foreign vessel 6UM, 701-70) 

abatement of action, on death or marriage of 761, 7"2 

cannot submit to non*suit after cause submitted to Jury 1182 

Pleading : 

must be in Knglish : abbreviations 22 

objection of limitation of action, how taken in 413 

first, on uart of plaintiff, is complaint 478 

of defendant is either demnrror or answer iH7 

over, after demurrer, when allowed 497 

amendment of. after demurrer, when allowed 497 

form, sufllciency, etc 818 

to be 1 Iberail V construed §19 

to beanbscrlued by attorney ; time of service of copy ACQ 

when copy of, to be served on co-defendant Sjtl 

BUterUl allfltgationa of, when deemed tme 692 

3S7 
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FhBADlSQ— Continued. SBcnov. 

Toriflcatioii of. (See Vkbification.) 

private statute, how pleaded fi90 

account, how pleaded ; bill of particulars 631 

ludgmcnt of an inferior court, mode of • 63i 

couditiontf precedent, mode of • 633 

instrument for payment of money, mode of SAi 

in slander and libel &35 

mitigating circumstances, in action for a wrong 536 

frivolous, demurrer to, etc 637 

sham aubwer or defence stricken out, on motion • 68() 

and proof variance between 539, 540 

failure of proof 511 

amendments of course 543 

I amended for delay, may be stricken out, etc 543 

copy of, to be served 543 

ellect of failure to answer, etc., to....i .■......' 543 

supplemental, when allowed, efl'ect of .* 544 

exception to for irrelevancy, indellniteness, etc 545 

proceedings a'fter 546, 547 

or portion of pleading, striking out ; costs thereupon 547 

defects in, when disregaixled 721-733 

lost, copy may be used in plac/Cof. 736 

when not amended without order 727 

supplemental, on bringing in successor of deceased party t^^ 

relief from failure to make 7t$3 

to be filed within ten days after service of copy 824 

(See AN8WEK ; Complaint ; Demubreb.) 
Pledge : 

personal property under, how levied on and sold, under execution 1413 

Police Couuts : 

are courts not of record S 

Poor Pekson : 

may petition for leave to prosecufe 458 

requisites of such petition 459 

when and how such leave granted 4€0 

not liable for costs and feeb 461 

when leave may be annulled 4(i3 

may petition to defend as 4Si 

contents of such petition 4«4 

proceedings upon such petition 4<i5 

appeals, when party prosecutes or defends as , 466 

costs awarded to, must be paid to his attorney 467 

Power of the County : 

sheriff may require, to overcome resistance IM 

Preference : 

of certain actions by the people 7^ 

of criminal ovor nivil actioas 790 

among civil actions 791 

in mandamus ami prohibition cases 793 

of action, etc., when order neceesary to obtain 7H3 

cause called and passed in New York, how place<l on calendar ?J4 

date of issue.of such cause, how stated 798 

between attachmenu. (bee Attachment of Property.) 
between executions. (See Execution against 1'roperty.) 

Presiding Justice. (See Supreme Court.) 

Presumption : 

of payment of Judgment of court of record 376-378 

decree of surrogate's court of the State 876-378 

of death in ccitain cases. .. . ••• 841 

Prisoner : 

how kept 110-112 

certain charge.s in case of, prohibited or regulated 113-117 

sheriff may convey to jail, tnrongh another county 118, 119 

civil and criminal prisoners to be kept separate 139 

males and females to be kept separate 134 

removal of sick, to hoMpiuU, from Jail 137 

escape of, while going to, etc., or returning from hospital 137 

service of papers upon 131. 13S 

custody of, in case of temporary change of jail 135-144 

who has been in<licte<l may be orderetl out of sheriff's custody 156 

for contempt, misconduct, etc., to be closely contlned 157 

admission of, to jail liberies. (See Jail Lihkrtieh.) 

(."^ee Jail.) 

Privilege : • 

from arrest 564, MB 

(See also Arrest.) 

Process : 

and forms of proceedings, courts of record may devise new T 

form and requisites of tt4l 

when not invalidated b}' want of seal, or a wrong seal, or mistake, etc tH 

not invalidated by failure or adjournment of court M 

Oopy to be delivered on service of IH 

theriff, etc., must execnte ; may be retaroed by mail, when •••• • •«• iS 
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Pbocem— CVmfimced. Section. 

in special proceeding, nefflcct to execute, how pilniBhcd 1U3 

resutance to, sheritf may uave aid to overcome 104, 107 

when to he deliveruti by former to new sheritr Lsi 

of superior city court may be executed in any county, wlien 278 

of county court, may be bent to any county, wlien »47 

or paper, de:»igualiou by reritdenf, of pcrbon on wiiom service of, may be made 430 

in special proccedingii, when served like summons 4%S 

vnknown defendant, how dvMgnated in AM 

defects in, when disregarded 721-7-^3 

when not amended without oifler 7:^ 

mles as to service of papers generally, do not apply to 807 

execution is, of court from which issued 1364 

Prohibition : 

preference of cause on calendars 7M 

Pbomissobv Notes. (See Bills of Kxchanue and Promissory Notes.) 

Pboof: 

and pleadings, variance between. (See Pleadinqs.) 

of so I'v ice ol summons. (See bUMMONS.) 

PRorERTV : 

injurv to ; limitation of action for 882 

detlnltion of, as used in provisions as to recci vqr 713 

enforcement of order for delivery of 718 

qualification of trial juror 1027, 1028, 1079, 1080, 1128 

(See aUo Personal Property ; Keal Property.) 

Provisional Remedy : 

court acquires jurisdiction fVom time of granting 416 

when not aOeoted by supplemental pleading 544 

motion to vacate, etc. ; preference of, how soon to be decided 720, 701 

(.*:iee Arrest ; Attacument of Property ; Deposit ; Injunction ; Keceiver.) 

Pl'iJLICATION : 

of inaccurate report of its proceedings, court may punish as contempt 8 

of general rules of practice, and of general rules and orders of court of appeals 18 

of change of place for holding courts 30, 40-42 

of amendments of rules as to admisbion of attornevs, etc 57 

of certain orders, et<;., in action for benefit of creditors 786 

of legal notice, time of, how computed 787 

notices, etc., where no uew-^paper in the county 82C 

affidavit of printer i.-s presumptive evidence of 9i6 

of summons. (See .si'mmons.) 

of reports of court of appeals. (See State Reporter. ) 

of supreme coui-t reports. (See Supreme Court.) 

Public Officer ; 

verification of pleadings on behalf of 525 

deatli, does not abate action brought hy^ 7« 6 

reconls and papers kept by, when copies are evidence 033 

seal of, how alu.\ed 060 

must search and certify 9ol 

place of trial of action 'against, etc , U83 

certain, disqualified to serve as trial jurors 1029 

certain, may claim exemption as trial jurors 1030, 1081, 1127 

certificate of, when evidence. (See Documentary* Evidence.) 

production of books, etc., under charge of, how compelled, etc. (Sec Surpiena.) 

Punishment .- 

of ofiicers and others, for misconduct, etc 14 

of contempts, by courts of record. (See also Contempt.) 8-16 

of jurors, for non-attendance, etc. (See Trial Jurorm ; Trial Jurors in KiNiiS County ; 

Trial Jurors in the city and county of New York.) 
ofsheritr, and ofiicers generally, for misconduct, etc. (See Titles of Such Officers.) 
of witnesses, for disobe<lience to subpwna. (See Suupiena.) 

Putnam county : 

stenographer for supreme court, county coui*t, etc., in 856, 857 

Q. 

Queens County : 

stenographer for supreme court, county court, etc, in 856, 857 

Question of Fact : 

when court of appeals can review 1338 

trial of. .by jury. (See Reference; Trial.) 

on motion to vacate, etc., provisional remedy. (See Arrbst ; Attachment of Pkopertt ; 
Injunction.) 

Question of Law. (See Exception ; Trial.) 

R. 

^Lkal Psopertt * 

when actions relating to, may be brought in snperior city coart JM 

eonntvconrthasJnrUdictlon of actions relating to 840 

whAt IntereBt in, maybe attached 645 
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BSAL PttOPBRTT— Conttwttid. SECTIOW. 

how attached J*5 

when receiver may hold "W 

court may require sheriff to conrey 7W 

presumption of death of permm on whose life, an entate in, depends «41 

place ot trial*of actions I'elating to • 9IB-W4 

adjudged to be bold, how »old ; effect of conveyance Iw 

contents of conveyance of. • • 1-** 

lien of Judgment on, how acquired ; duration of. 1*0, 1441, 1253 

how levieilupon, alter ten years from «late of Judgment 14W 

lien of purchase-money mortgage on, is superior to that of previous judgment. l!tt4 

execution, when enforced against 136(>-1571 

execution for delivery of, requisites of. » 1S73 

exemption of, iVom execution, i^eo ExfiMPTiux from Exi;cution.) 

held in trust, when liable to execution IWl 

equity of redeuij|ition in, not to I)e sold on judgment for mortgage «lebt 143t 

direction to bo indorsed upon execution, in such a ca«c 1*J8 

as to sale, re«lemption, etc., on execution. (See EXKCUTioX against I'HOPEUTif ; Bbdkmp- 

TioN OK Real Pkopkkty sold ok Execution ; sale undeu Execution.) 
adverse possession of. (See Llmitatiuk of Action.) 
limitation of action for. (See Limitation of Action.) 

Ebceivek : 

lim i tation of certain actions against w 

when to be aj|>pointed 713 

notice of application for 7i* 

to execute bond ; new bond may be required ; removal 715 

may hold real property, when 7W 

death of, does not abate action brought by "tW 

reference on appointment of ^ 827 

Bbcoonizance : 

forfeited, remission of i 850-ftS 

Record: 

courts of. (See Courts of Record.) 

must be in English ; abbreviations S 

when not amended without order 717 

not to be removed by virtue of sob|M£na, except, etc • 866 

and papers In certain otllces, copies of, when evidence M3 

of conveyance ol' tranocripts thereof, how far evidence 9S5» 99C 

proof of. (6ee DocuMEKTART Evidence.) 

Recorder's Courts : 

of Oswego and Utica are courts of record •• • 2 

Redemption of Real Property sold on Execution : 

when and how made within one year • 1446 

by whom it may be made do 1447,1436, 1499 

when made, avoids the sale and certificates, etc , 1448 

after expiration of year, how made 1449 

how crctlitor may make, within lltteen months IISO, 1461 

by another creditor from a redeeming creditor, how made 14^1 

where secon<t redeeming creditor has prior Hen 14(9 

subsequent by other creditors, how made 1453 

how nmde by creditor after fifteen months 1451 

such redemptitm must l)e made at sheriff's ofllce ; duty of sheriff 1455 

purchaser at sale on execution, may redeem if he is indgment or mortgage creditor '. . . 14'ii) 

Judgment creditor, on whose execution sale was made, cannot redeem ander same Judgment.. 1457 

creditor cannot redeem a second time on same Judgment, etc 1457 

may be made by person entitled to redeem part 1458 

how made by owner of nndiviiled share 1450 

creditors having liens on umlivided shares 1460 

sheriff, purchaser, or cre<litor cannot, by agreement, impair right of other person to redeem. . . 1461 

to whom money may be paid upon 14H8 

ceitiflcate of satisfaction required on creditor's redemption, contents of; filing, entering, etc.. 1468 

what evidence a redeeming Judgment creditor must furaish 1464 

mortgage do do '• 14tf 

additional evidence required if redeeming creditor is executor, etc 146S 

duties of sheriff aM to papers on , 1467 

takes effect, when 1464 

certificate to be <lclivcred when redemption made 1460 

may be acknowledged and recorded ; effect of record 1476 

provision where sheriff dies, etc 1478 

when payment, etc., to effect, may be made to under sheriff 1476, 1477 

Referee : 

to superintend discovery, etc., appointment and fees of 807 

in special cases may be appointee! 617 

subpoena in certain cases l>efore, how issued ami served 854 

order for examination before, of partv or witness i>efore trial, etc 878, W8 

(*See also Deposition.) 

when testimony required before, may be taken by commission 80 

refusal of, to make finding, may be excepted to 896 

trial by, when and how exception taken at, and after 9iM, 

ruling of, excepted to, how reviewed 

case, no w made an<l settled after trial before 

case not necessary in certain appeals llrom, etc 

motion for new trial at general term, when trial was before • 

when trial before, can l»e reviewed oy motion at special term 

motion for new hearing after trial of specific qoetuonshy • •..•,. 
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INDEX. 

RBPBRKK— Can/intittf. SBCTIOK. 

reference of iMoes by consent, how made 1011 

in certain cjues, not maclo of coane lOIJ 

compulsory reference of issaes, when maile 1013 

pro4;e««liug8 where refcrcure Uof jpart of iwaei» 101 1 

compuimtry reference of questiouA mciilciilally arising 101.\ 

muz>i uikeoath ; waiver of oath 1016 

witness may be bubiHirnaed to atteiitl before lOi? 

puwen* of, ii|»«)n a trial luis 

rvport of, when to Im* ma<le ; conM.Miuencu of failure lOli* 

where inrreaned (lamafreo are given by statute I0£» 

upon trial of demurrer 10.1 

i«;«ueof fact lO.M 

parties may require, to detemiiuu ]mriiculnr quedtionH lO.S 

qualification^^ of. WiA 

M;\criU may l>c api>ointed 1065 

prfK'ee<Ung.-« regulated when there are several IftM 

i» hen court may direct, to lUM^eitnin damageii, etc r215. lilii 

t4» determine !>i>eciflc uueittioiM of fact, judgment alter report renderetl 1:^ 

'Judgment afier trial ol whole iz»:*ue of IVu't by 1:^:1* 

n*4uired by judgment, to l>e ap)M>inte<l by court 1&» 

* . final jndginent may be ordereil to be nettled before \tM 

hearing before, on a(»3«:i9menl of damagvi*, etc., how reviewe<l l£fci 

. • ' Kviee of real estate ai<ijudge<l to be Hobt by ; edfuct of conveyance l:iVJ 

tw etell real property adjudgctl to be M>ld, when required to give bec-urity ISiS 

conveyance of, on i»uch (Uilen, what to Htate 1'<M4 

f«>r provision:* ad to excuptiiiuH on trial t>eibre. (See KXCBITION.) 

BKLKASE OF PRorEKiY. (Jioe Attachmknt OP PROPERTr ; Levy of KutcrTioK.) 

RKi.ii;i-- : 

from judgment, etc., obtaine<l by mirttakc, etc 714 

from counetiuenced of failure to plea«l, etc TcO 

Remittitl'k. (5»ec Court of apfeala.) 

Kkmoval of AcrioN.. (SccCountv Courts; Superior Citt Courts; Sitpreme Court.v 

KBy^KI«AER COKNTr: 

Jail liberties for 14S 

Replv : 

defence of limitation, when taken by 411 

demurrer to. for indufflciency 498 

what to contain 614 

applicathm for judgment, on failure to 51.\ 

to new matter inan.fwer, couit may require Mrt 

may contain two or mora avoidances ot name defence, etc 517 

new matter in, deemed controverted ft-^i 

. jvay l>e Htricken out, for dii»obe«lience to order for discovery, etc tW8 

when iMueof fact raie<Ml by Ui4 

(8ee Pleading.) 

SspoRT OF Referee. (.Sec Referee.) 

BKf^iRTS : 

of court of appeals. (See J^tate Rei>orter.) 

of decisions of supreme court. (See Supreme Court.) 

RB8CI:e : 

of prof>erty or iierson in custo<1v, how nuniHhablc 14 

of defendant .liter arrest, sheriuls liable fbr...r 5^ 

Rcsf stance : 

to mandate, procccflings in case of 101-107 

Restiti'tion : 

when QoinpelIc<l after Ju<lgment collected 44.1 

may be enforced by court where judgment set aside, etc 1292, IHZ 

Rbti'RN : 

of writ and process, time and manner of n 

of proceedin)or<*« judge out of otilce may make 35 

of warrant of attachment, when warrant is annulle<l, etc 71S 

by officer or subontinate court, amendment of. 725 

In aapecial proceeding, where to be llled ft!5 

of commission 901-4NKI 

Richmond County : 

stenogranher for supreme conrt, county court, etc., in S86, IB7 

ROCKLASTD SoUNTY : 

stenographer for sQpreme cotnrt, county court, etc., in tB6, 157 

BULSS: 

general mles and onlers of conrt of appeals, to be published 18 

of conrt of appeals, as to mlmission of attorneys ; how changvd, etc 67iA8, 19S 

of practice in court of appeals, court may make 198 

justices of X. Y. marine court mav make ^^' 

(8ce General Iiules of rmAcriCB.) 



Sals* 

of property attached. (See Attaciimeitt of PROPEiiTr.) 

by tborilTor referee, of real property adjudged to be sold, olfect of ..••• IMS 

(See SALE UHDES EXKCL'TlOir.) 
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INDEX. 

Baus Ukder Execution : Section. 

or under Judgment, to be at unction, and in daytime 1884 

penalty for takin;^ <lown, et<;., notice of. I'-iSi 

not affected as to bona lide purchat»er, by eiieriff 'ti omission to give notice, etc ]Ss6 

sheriff, etc., not to purcliase at Itifl 

how made when sheriff dies or is dis<iiinlitled l^M 

of personal properly ; partner's Interest 1U7 

how made by olbcer 14.8 

notice of, to be ported 14--9 

of real property', provisions as to, applv to ceiiain leasehold estates Ii30 

held in trust, when allowed 1131 

equity of re(iem|}ti(m not to be sold for mortgage debt 143i 

direction to be endorsed on execution, in buch a case 14;3 

notice of, how given 1434 

property, how described in notice 14:^1» 

penalty for irregularity in 14% 

manner of conducting 14.>7 

ccrtltlcate of, to be mude by sheriff, etc 14:{S 

certificate of, to be recorded, and duplicate delivered by sheriff 14.J9 

title not divested until deoil given 1410 

rights} of hobler of property after; • 14U 

oixler to prevent waste alter 1443 

proceedings to punish violation of such order 1443-1445 

redemption after. (See Redemption of IIeal Propertv sold on Execu- 
tion.) 

conveyance, by sheriff, of property not redeemed 1471 

to whom such conveyance must be made 147i 

conveyance to executor in caHO of death, etc 1473 

assignee of certificate of, when entitled to deed 1474 

conveyance where coroner, etc., acting has died 1478 

purchase-money may be recovered back, on failure of title, after 1479 

remedy of Judgment creditor thereupon 14^ 

sold under previous Judgment, etc. , not allowed, when 14H3 

Satisfaction : 

of Judgment after warrant of attachment levied 708 

how and by whom to be executed, etc 1360 

must be executed on payment of Judgment and request IJOl 

of Judgment or mortgage, required on redemption of real property by creditor, after ext^eution 

sale 1460-14M, 1463 

Schenectady : 

wards of, considered towns as regards Jury lists 1041 

Seal: 

omission of, or a wrong seal, not to invalidate process 24 

of each court to remain the same S7 

of courts, description of, to be recori\ed, etc 27 

of surrogate to be the seal of surrogate's court 27 

kept by countv clerk, to be the seal of certain courts, and of the county 5S7, S> 

of court may be alllxed by impression S» 

destruction and renewal of .10 

•n executorv instiniment, only presumptive evidence of consideration 840 

of 'public officer or corporation, how anixed 9uO 

of natural person, how aiUxed 960 

Secretary of Statk : 

to keep record of seals of courts 27 

to keej) ceHiflcate of age, ami official torm, of certain Judges 54 

to distribute volumes of court of appeals reports 213 

'Security on Appeal. (See Appeal.) 

Service : 

«f papers on non-resident attorney, practising in the State 60 

mandates, by sheriff, or other officer, how made 108-107 

papers on a prisoner, how made 131, 138 

mandate of N. Y. marine court, may bo made where Sid 

summons. (See Summons.) 

copy complaint or notice, with summons 419, 420 

papers, may be personal on party or attorney ; 7*« 

oy mail ; how m'ade 797 

of papers, by leaving at office or residence 787 

by mail, double time of 7si8 

when retiuired to be, on attorney 739 

when not recpiired 799 

on clerk, for non-resident party SW 

through branch post-office, in New York .* 801 

rules as to, generally, do not apply to certain papers 802 

of subpoena, mode of S53, ^ 

of order for examination of party or witness before trial 873, 875 

affidavit of, is presumptive evidence, when person serving is dead, etc 927 

Sessions, Court of : 

is a court of record fl 

seal kept by county clerk to be the seal of. f. fj 

who not to sit on certain appeals to 41 

stenographer for , 

(See GENERAL Sessions ; Special Sessions.) 

Settlement : 

of interrogatories. (See Commission.) 
of case and exceptions. (See Case. ) 
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Sbtebance : SEcnoir. 

of action, where causes of action improperly loined in complaint 497 

on admission of part of plaintilTs claim 511 

wtiore issues of law and fact arise, etc 1220 

SHERrPF : 

punishment of, for misconduct H 

may l>e dii-ecled to furnish rooms, etc., for court of record 81 

or deputy, etc., not to practice as attorney 02 

when to act as crier of courts of record $*a 

of Kin^s county, to appoint attendants on certain courts 95 

to require constables'to attend courts 97, 98 

to furnish minute, on recei)>t of mandate ' 100 

to deliver copy, of mandate, on serving 101 

must execute mandate ; may make return, in certain cases, by mail 103 

neglect to execute mandate in special proceeding, how punished 103 

mav command aid to overcome resistance ; proceedings 104-107 

to nave custody of jail and prisoners, {Hec Jail ; P&isonkr.) 

to admit prisoner to Jail liberties 149 

court may order prisoner out of custody of 156 

neglecting to closely confine prisoner lor contempt, etc., liability of, etc 157 

liability of, for escape of a prisoner. (See Kscapk.) 
when a party to action, duties of coroner. (See Cokuneb.) 

certificate furnished to, on qualifying 182 

former, powers of, when to cease 183 

to deliver ^ails, process, etc., to successor 184, 185 

return m his own name, process l\iliy executed 186 

complete execution of certain process 186 

deliver ceitain orders of arrest to new .*.... 187 

deliTory of Jails, process, etc., how enforced i * 188 

to attend general teim of supreme court; duties thereat 242 

fees of, for attending general term, how paid 343 

limitation of action against 888, 885 

to serve summons and malce return 4i5 

certificate of, is proof of service of summons 434 

when liable as bail ; prosecution of official bond 587, 688 

when so liable, has rights and privileges of bail 595 

duty of, on execution against defendant under bail 598 

may be ordered to take and deliver or convey property 718 

return made by, may be amended by order 733 

preference of action against 791 

warrant of coniinitment of witness to issue to 858 

or other officer, liability for arrest of witness attending under sabpoena 863, 864 

duties with respect to trial iurors. (See Trial Jurors.) 

duties in case of struck and foreign jury 1065-1071 

neglecting to take charge of jury , in special i>roceedings, how punished 1 196 

notice to be given to, of fine imposed lor such neglect 1197, 119S 

Buch fine, how collected or remitted 119U 

ftales of real estate to be by, or referee ; effect of conveyance 1242 

conveyance by, what to state, etc: 1244 

duty of, on payment to him of amount of execution 1266 

execution to issue to ; provision where he is party, etc •• 1363 

to indorse, on execution, time of its receipt 1368 

duties, on sale under execution. (See Sale under Execution.) 

Bubrttitution of indemnitors for, in action for levy under execution, etc......... 1421-1427 

to grive notice of such action to indemnitors 1427 

duties of, in executing order of arrest. (See Arrest ; Bail,) 
as to custody and support of civil prisoner. (See Prisoner.) 

Sheriff's Jury .- 

mode of trial by, of claim of third person, to property seized under mandate 108, 109 

olaim of third person, to property attached, may bo tried by 657 

proceedings after, and effect of such trial 658, 659 

in New York, how selected , 1113 

claim of third person, to property seised under execution, may be tried by 1418 

proceedings after, and effect of such trial 1419, 1430 

Slander. (See Libel.) 

Special Jury. (See J ury.) 

Special Proceeding : 

not discontinued by change, vacancy, etc., in Judges 35 

proceeding in a, commenced before one judge of court of record, in New York, may be con- 
tinued before another 86 

pai-ties may stipulate to try, elsewhere than at court-house, when 87 

nt»t to abate by failure or atlioumment of court 44 

disability of officer before whom pending ; substitution, etc 58, 58 

i>owcrs of Judge of superior city court, in 368 

Jurisdiction of superior court of Buffalo, in 292, 293 

removal of, from county court to supreme court *. 843 

such removal not to impair process, etc 846 

mles of limitation of action, apply to 414 

process, etc., for commencing, when served like summons 4S8 

return or paper in, where to ue filed 825 

onler in, where to be entered 825 

witness subposnaed in, etc., exempted tVom arrest 800 

how production of boiik of account compelled in 8X7 

appeal JVom ilual order in, made in same court.... 1396 

by another court or judge 1887 
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Spbcial TROCKEDiSQ—Continued. flBOnov. 

appeal A-om Anal order in, intermediate order may be reTiewed on. 13X 

liiuitationortimefor 1339 

pro vifliona as to appeal to general term, etc. , applied to 19G0 

provibions relating to actions apply to ISdl 

Special Sbssions, Courts of : 

are courts not of record * • 3 

Special Term : 

oi'cuurc of record, a^joamment of ; proceedings thoreapon SI 

(See also Supreme Court.) 
Special Verdict. (SeeJURT.) 

State : 

arrest in action to recover money, etc., belonging to 649 

officer, injunction, how issued against GQS 

oatti taken witliout ttie, how taken, certifled, etc 814 

statuUiand common law of other, bow proved U43 

coAveyance of land situated in other, how proved M6, 947 

docket, etc., of Justice of the peace of adjoining, how proved, etc M6-W1 

State Reporter : 

appointment of. 196 

■reporter of court of appeals is stvled the. VM 

duties of '. 210, 211 

to have no pecuniary interest in the reports till 

contracts for publication of reports to be made under supervision of. 211 

not to obtain copvright for opinions contained in reports Hi 

copyright of head-notes, etc., to be obtained Sli 

distribution of the reports iU 

dutv on expiration or office 214, *il5 

to deposit certain opinions with clerk 216 

Statute : 

limitation of action on, liability created by 382, 384 

private, how pleaded KM) 

of the State, how nro ved 93i 

of other states una foreign country, how proved 942 

STAY of Proceedings : 

exception to pleading not to operate as 6(5 

when not to exceed twenty days 77S 

(See also Appeal ; Injunction.) 

Stenographer : 

qualifications and duties of ; oath of office, etc 8^-88 

notes of, may be ti*eated as minutes of judge for certain purposes 1007 

(for different courts and counties. See titles of those courts and counties. ) 

Stockholder : 

of money ctl corporation or banking association, limitation ot acaon against. S94 

Struck Jurv. (See Jury.) 

Submission of (controversy : 

how made ; case for, etc 1279 

papers to be filed ; controversy thereupon becomes action 1280 

proceedings on, regulated ; trial. Judgment, etc 1281 

Subpcena : 

court«> of record may Issue 7 

from N. Y. marine court, may be served, where 838 

how served on witness ; fees to be paid 852 

penalty for disobedience to tuSt 

liow issued and served in hearing before arbitrator, referee, etc 854 

penaltv for disobedience to, in special cases 655, t«6 

issued oy Justice of the 0eace, excepted from certain of foregoing provisions 8ji) 

duces tecum, records not to be i-emored by virtue of, etc 83S 

book of account, production of, not compellable by 9fl 

to produce books or papers of corporation... 86S 

served on corporation or public officer, how obeyed. 869 

for nartj or witness, to be examined before trial, etc 874 

disobedience to such, how punished 874 

for witness on deposition, by consent 819 

to be used on motion 885 

to be used without the Stat e s 915-918 

penalties for disobedience to such 920 

(See also Witness.) 

Substituted Sbrtice. (See Judgment ; Service ; Summons.) 

Substitution : 

of (»ne officer for another, in special proceeding ^...K, 51 

of defendant in place of sheriff, in certain actions in attachment cases 710 

of |»arty, does not invalidate bond or undertaking 815 

if indemnitors, in action against officer for levy, etc., when and how made 1421-1417 

of ])artie8 on appeal. (See Appeal.) 

bUFFOLK County : 

stenographer for supreme court, county court, etc., in 9SI, Mf 

ttUMM<INS : 

delivery of, to officer for service, when deemed commencement of action St. 4W 

civil action in court of record, commenced by ,.,„ m 

requisites of. ^ M 

form of !*.*!.••'•:*" --^ 
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INDEX. 

8UPBBME CovRT— Continued, Sectiov. 

general term justice, niav act without his department, i24 

times ami places of holding general terms, how appointed S25-*J27 

associate justice, when to preside at general term 2Sd 

disability of general term justices S3l 

general term may be held by two justices 230 

re-argument ordered, if two Justices do not concur 830 

times and places for holding special terms, circuit courts and oyer and terminer 832, &J8 

publication of appointments of such terms S3S 

governor may appoint extraordinary teinns of. 234 

general powers and duties of justices of 83$ 

judges of other oourts in New- York may be designated to hold terms of. 2S8 

failare of a tciin, governor how to prevent 2S7 

adiournmcnt of special term to judge's chambers ; trials thereat 239 

Juuges of superior court of Buffalo may make orders in 240 

powers of Justices at chambers, who may exorcise 841 

officers required to attend general terms « 84*i 

duty of sheriff, as to rooms, etc., for general term 848 

fees of clerk and other officers attending general term, how paid 843 

reporter of, how styled 344 

term of office ; how appointed and removed S45-247 

papers and opinions to be fhmished to 348 

duties of ; no salary to be paid to 249 

publication and price of supreme court reports 249, fiO 

stenographers for, in first district 351-2S3 

countids ot second district 2H-857 

the other districts 29(^881 

salaries of the latter, how paid 8S) 

temporary stenographer for ; his expenses, etc., how paid 861» 882 

removal of cause to and from superior city court. (See SUPK&IOR CITY COURTS.) 

may remove action from X. Y. marine court to itself » 319 

county court to itself; effect, etc 842, 343 

Justice may make orders in county court 354 

injunction against State officer, issued by, at general term only 606 

may appoint receiver in certain cases 713 

may direct transfer of money iu court, etc., to guardian, etc 747 

motions in, where to be heard 769 

Justice of, may order discharge of witness arrested Wi 

issue subpGBna for witness on deposition to be used without Uie State 915, 917 

J)rovisions as to place of ti*ial, applv only to 9til 

ndge may order additional Jurors to be drawn for circuit or oyer and terminer 1066 

action on'undertaking on appeal to, when not to be brought 1800 

may order levy discharged when judgment appealed fjrom 1310 

may limit amount of security on appeal in certain cases 131i 

papers to be transmitted on appeal to or IVom 1315 

appeal to, from judgment of inferior court 1340 

limitation of time for such appeal ; seeurity thereupon 1341 

appeal to, IVom order of inferior court «. ISli 

limitation of time for such appeal ; stay of proceedings, how granted 1S(3 

appeal to, ft*om inferior court, how and where heard, etc 1344 

Judgment or order on such appeal, where entered, etc 1S45 

appeal to general term of, from final iudgmcnt, or order, in action 1S4^1''M8 

fVom interlocutory Judgment ; 1S49 

fVom final judgment rendered after interlocutory Judgment affirmed 

or new trial denied .* 1350 

limitation of time for 1351 

stay of*proceedings upon 1351, 1352, 

papers upon which, heard 1353 

Jmlgment-roll on affirmance 1354 

where to be heard, judgments where entered 1355 

fh)m order in special proceeding. (See Special Psocsbdino.) 
SUBETT . 

to undertaking or bond, when one is sufficient 811 

must justify 818 

when several may Justify, in smaller amounts 813 

(See also Bail ; Bond for Jail Liberties ; Undertaking.) 
Surprise : 

relief fl'om Judgment, etc., obtained bj 714 

Surrender. (See Bail ; Bond for Jail Liberti 

Surrogate. (See Surrogates' Courts.) 

Surrogates' Courts : 

are courts t. ' of record ....•...•• 3 

seal of surrogates to be seal of •••• 27 

ceiiain appeals from, have preference on calendar, when 791 

surrogate and clerk must search flies and certify transcripts 961 

petition must be made to, for leave to issue execution after death of Judgment debtor UU 

T. 

Talesmen. (See Trial Jurors.) 

Tender : 

in what actions allowed ; when to be made •• 

amount must be paid into court ,. .•• 

effect of, on costs and interest 

amoant of, when deducted fh)m recoTory ...••... •• .«••« 
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INDEX. 

TWBMB OF C0UBT8. (See the tiUes of the seTeral coarts.) Sectiov. 

Tsai'S : 

or writB and process, form of. 28 

mistake or omission in, does not invalidate proce^ 24 

Time : 

for deciding motion, relating to provisional remedy 720 

of notice or motion «< 780 

enlargement of, in legal proceedings 7si 

affidavit, or copy to be served with copy of order enlarging 782 

relief aller expiration of. 788 

cannot bo extended, when 784 

for appeal and certain motion, when extended 785 

of pnblication of certain orders, in actioh for benefit of creditors 786 

of legal notice, how computed 787 

how computed, in general ! 7Ni 

Title : 

of bona fide purchaser of personal property before levy of execution not affected thereby 1409 . 

to real property sold on execution, not divested until deed given 1440 

Town Clerk : 

cuptC8 of papers flled with, or record kept by, is evidence 934 

jury list to be filed in office of. 1037 

TRAyscKii^ OF Judgment. (See County Clerk ; Judgment.) 

Trial : 

notice of, for adjourned term 34 

elsewhere than at court-house, stipulation for 87 

of isMue of fact commenced, may be continued beyond term 45 

appeal to court of appeals, from order grnntiug oV refusing new 190, 191^ 

judgment or court of appeals on appeal from order granting new 191 

place of, of actions in certain courts, supreme court may change 218 

of isemes of fact. (See I88L'E ok Fact. ) 
of issue of law. (See Issue ok Law.) 

party serving notice may bring on cause for 980 

party bringing on cause for, muMt flii nish court with copies of papers 981 

what actions to be tried where subject of action, etc., situated 982 

must be tried where cause of action arose 983 

place of, in other actionct i 984 

may be had in county designated in complaint^ unless place Is changed 985 

demand by defendant that place of. be ciiangea to ])roper county . , . 9:^ 

when defendant may move to change place of, to proper county 9SH 

change of place of, when court may order 9S7 

effect of, as to subsequent proceedings 988, 9^8 

effect of reversal of order lor 9.<» 

provisiona as to place of, apply only to supreme court 991 

exceptions on. (See Exceptions.) 

by a jary, regarded as continuing until verdict is rendered, for certain purposes 992 

new, how case to be made and settled on motion for 997 

case not necessary on motion for, on minutes of Judge, etc 998 

motion lor, on minutes of judge, when and how made 999 

on exceptions, may be heard in first instance at general term 1000 

after interlocutory Judgment may be made on exceptions at general term lOid 

when to be made at special term ]0i)2 

provisions as to review of trial bj; Jury, extend to trial by a jury of specific questions of iTact, etc. 1003 

may be grained as to some uuestions tried, and relu»cd as to others, when 1008 

motion lor, where to be macie in particular case 1003 

after bearing before referee, whore to be made 1002, 1004 

may be made after final Judgment 1UU6 

does not effect stay of proceedings on Judgment, unless order therefor is made 1005 

not prejudiced by exceptions taicen, etc 1006 

must be by court when jury trial waived, unless reference ordered 1008 

by jury, how waived lOOO 

bv court, decision, when to be flled ; consequence of failure 1010 

by a referee, (See Kekeree.) 

of a demun*er, decision or report on 1021 

of whole issue of fact, decision or report on 1022 

parties may require court or referee to determine particular questions on.. < 1023 

by court or referee of whole issue of fact, judgment, how taken after 1228 

of submission of controversy without action 1281 

as to formation, etc., of Jury on. (See Jury.) 

by sherifTs Jury. (See Sheriff's Jury.) • 

Tkial Jurors, except in New York and Kings Counties : 

qualifications of 1027 

provision concerning propertv, qualifications of K 28 

certain public officers dis<iualified to serve as 1(W9 

who are entitled to claim exemption from service as KiSO 

evidence of exemption in certam cases 1031 

when Juror to be discharged from serving as 1C82 

excused from serving l(RfS 

certain provisions, not to apply to New York and Kings counties IQM, 10fi2, 1078 

certain town officers to make lists of 1035 

names of, to be taken from assessment roll lOiM 

duplicate lists of, to be made and flled 1037 

connty clerk to make and deposit ballots containing names of. 1088 

destroy old ballots I(di9 

to serve three years 1010 

wards of certain cities to be considered towns, etc lOil 

[22 J -SKI 



INDEX. 

Trial Jurors, except in New York and Kings Counties— ConWntKd. Sectiov. 

when and how many to be drawn for courU of recoi'd lOti 

notice of drawing, how given 1013. 1015 

certain officers required lo attend drawing of lU14-li^6 

if officers do not appeur at drawing of, new notice munt be given 1045 

mode of drawing ; minute of drawing ; list to be delivered to btieriflf. 104? 

filuriff to notify, and make return Ii48 

applicants to be furnished with conici of li^t of Mi 

n:t ines of, who have served, to be kept in t»eparate box luSO 

when to be drawn ft*ora such box ]u6l 

third box for names of, to be kept ; ballots, etc 1052, hSi 

wiien to be drawn from third box, and how notified 106(, lfl5S 

ju.'>tice of supreme court may order additional , ilra wn for fkituro term 105 • 

proceedings on such order ; filing, etc ItfJ 

additional, may be ordered by certain courts, duiing sitting of lerm IiliH 

how such additional drawn and notified lOJ 

may be orrlered to attend term of county court, etc., on particular day l<6i) 

fine to be imosed for non-attendance of IdTi 

proceedings on fine for non-attendance of. 107%-lu7H 

when court may discontinue such proceedings I(i77 

talesman, how protmred to act as 1171, 117i 

duty of talesmen, etc 1 174 

venire to procure, not necessary. 1191 

not to be questioned for venlict lU'i 

penalty for accepting bribe, etc 1 IW 

person procuring, to accept bribe U'A 

neglect to attend as, in s^iccial proceeding Ily5 

notice of fine in huch case, to be given to Il!f7 

i-eturn of such fine of, how made IM 

such fine, how collected and remitted Ili9 

in the superior court of Buffalo, si>ecial provisions relating to. (See Buffalo, Superior 
Court of.) 

(See Jurors ; Jlrv ; Jury Trial.) 

Trial Jurors in Kings Countv : 

qualifications of I021», 1136 

who may claim exemption from service as H-27 

evidence of ri|^ht to exemption in certain cases ; It2S 

length of service required ; notice to atteixl hm ll-is 

when court to excuj*e from service I1.M 

commissioner, clerk of court must certify to, &n to attendance, excu.-vcs, etc., of MM 

to select ; his general powers ; a^isistanis, how appointed 113i 

to receive and account for fees and fines, etc 113S 

rooms for, an<l expenses of, bow provided for ll.***! 

list of Jurors to be furnished to, selection by. ..-. 13 3 

to publish notice, and receive evidence of exuinption 11% 

list of jurors to be prepni'ed and filed by 1137 

to make supplemental lists, and file trahi!>cripts, etc il:;^ 

ballots to be ^)repared and denosited by...^ 113S. lloS 

what officers to attend drawing ; number to uc drawn II40 

Sroceedings preliminary to drawing. 1141 

rawing, how conducte'd llii 

certificate to be matle by coininissioncr and Judges ; scaling of boxes 1143 

subsequent drawings, how ci>n<lucted 1144 

proceedings, when first box exhausted Ili5 

commissioner, t(» transmit pjinel to sheriff; sheritfto notify Juror© I14f> 

dliys for which they are to be notified, excusing, etc 1147 

sheriff to make return of notification of. 1148 

court may onier new |»anel of ; new panel how drawn and notifiefl 114rf 

to be di*awn in certain special procee<iings before county Judge or Judge of Bi*ooklyii cit}- court lt5t 

compensation to Judges for services relating to ! 1 1;'»l 

fine for non -atteniiance of 1 IW 

may be compelled to serve, how ll.'iS 

commissioner, to notify jurors fined to appear ; board for enforcement, etc., of fines IIM 

to collect fines and make return, etc., precept for fines 1I.\& 

fines not collected bv precept, to bo docketed and enforced as Judgments ll-'6 

certificate of. to be filed to discharge lien 1 137 

corruptlv mnitting name, etc., guilty of felony IIM 

cohimissioncr, other wilful omission of duty by, is a misdemeanor ]|30 

givincr false information, etc., to, etc., declared a niis<lenieanor IPJO 

to make report and pay over money ]}& 

talesmen, or additional Jurors mav be ordered to ibnn a Jury 1171 

duty of talesmen, etc. (See also Jijrv. ) .* 1 174 

venire to procure, not necessary IPd 

n»»l to be que^^liolK•d for venlict'. ll!»* 

l»cnalty for arcepling bribe, etc lid 

)>erson procuring, to accept bribe liM 

ne^flect to atteml as, in special )iroceeding IMtt 

notice of fine, in such a case, to be given to IIST 

return of huch fine of, how made lltt 

such fine, how collected and remitted 

(See Jurors; Jury; Jury Trial.) 

Trial Jurors in tue City and County of New York : 

quliilcalions of ,..,, ^ _ 

who deemed a resident , ,,..,•7^^ 

ir/jo may ciaini exemption fVom service as ...^, 

evidenciBof right to oxemptton,iaQeTUtai«AM» .«««« ^^^.^ 
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INDEX, 

TaiAL JUBOR8 IN THB ClTT AND COUNTT OF NEW YORK—Continued, SECTION. 

military ofiicors to belirer list to comm iiwioncrs of jarors lOSi 

Jury year, wliou to begin ; length of jury Hervicc lOM 

when court may temporarily excune from attonclanco lOctt 

for wliat cauHOH auil now excu:«cd, by court, in other cased 1(M6 

applyiu(^, to be excused, muttt uroUuce notice, etc • 1U87 

vervice la a court not of rocom ; wlien an excuse i lO'-itf 

clerk of court to make return as to attiuitlance, etc 1U8J 

to be selected by commissioner of jurors, his powers, etc. .... lOuO 

general powers of commissioner «^..... imu 

public omcers required to aid him liM 

expenses of his office, how paid ; rooms, etc lUH.t 

lii»ts of, to be prepared ; notice ; exemptions of, to bo decided by commissioner lOM 

persons, how requii-ed to testify as to liability to serve ais lu.i5 

lists of, to be relurned to county clerk; cori'ection of. lOM 

ballots ; supplemental lists, etc I(ltf7 

number of, to be di'awn for each court of record IIJIM 

when to be drawn ; whatoillcers to attend i0.fO-110I 

notice of drawing of ; proceedings on drawing ; mode of drawing llUO-1 104 

if term consists of separate parts, how drawn 1104 

commissioner to issue nofice to drawn. 11U6 

to be uotilied by sheriff ; return of sheriff llOtt 

clerk of court to certify as to mode of service 1107 

court may onler new panel drawn during term 1108 

to be fined for non-attendance : remission of fine llUtf 

may be arrested and compelled to serve 1110 

in district courts, how selected and punished for default 1111 

toheriff'sjury to be selected fi-om lists of IIIJ 

iiroceedings before commissioner, to enforce fines of. 1113 

i)oani for enforcement of fury fines, who compose it ; proceedings before, etc 1114 

general (>owers of board for enforcement of Jury fines 1115 

commissioner to issue warrant to collect fines ; powers and duties of sheriA' thereon 1 1 16 

file certificate of uncollected fine with county clerk ; efiTect of such filing 1117 

receive fines; accounts of, etc 1118 

require corporation attornev to prosecute, etc 1119 

physician giving ftelse certiflcnte to, guilty of misdemeanor Il*i0 

iiernons required to furnish iiiformatron to commissioner ; penalty for refusing 1121 

Dribery of, or attempt to bribe olllcers, declared a misdemeanor Il*i8 

oflicers, etc., receiving bribe guiltv of a misdemeanor 1128 

concealing offer to take bribe, guilty of misdemeanor 1 124 

fal»e bweailngas to, etc., deemed perjury 11S6 

talesmen, or aflditiimal Jurori*, may be ordered to form a Jury 1171 

duty of talesmen, etc. (See also JUBV.) 1174 

venire to procure, not necessary IIUI 

not to be questioned for verdict 1192 

penalty for accepting bribe, etc 1 lii3 

per»on procuring, to accept bribe 1194 

neglect to attend as, in special proceeding 1195 

notice of fine, in such case, to be given to Iiir7 

return of Auch fine, how imule IIW 

such fine, how collected and remitted HUB 

(See JuBUBs ; JuBir Tbial.) 
Fboy: 

justices' court of. (See Justices' Coubt.) 

wards of, considered towns as regards Jury lists 1042 

Tbustee : 

of express trust, defined 449 

may sue alone 449 

cannot bo arrested, except for personal act 655 

money, etc., in court, when transferixMl to 747 

powers of, in i*elatlon to such moneys, etc... 746 

«leath of, when not to abate action brought by 766 

reference on appointment of 827 

u. 

UkDEBTAKTNO : 

when required on application to court for judgment by uefknlt ^ 1216, 1217 

on ap|>eai to the court of appeals. (See Coubt op Appeai^s.) 

on application of partners tor release of partnership proi>ertv levied anon 695, 696, 1414 

to be given when claimant succeeds in claim of Htle to property levied; upon 1419 

on appeal generally. (8ee Appeal.) 

where vessel or cargo is attached. (See Attaciimemtt ok Pbopebtt.) 

in legal proceedings generally, (."^ee Bond ob Undebtaking.) 

to obtain order of arrest. (See Abkkht.) 

warrant of attachment to discharge attachment. (See Attachment of Pbopbrtt.) 
of bail. (Sec Bail.) ' 

to obtain injunction order. (See Injunction.) 

United States : 

prisoners of courts of, sheriff to receive anil keep • 1J8. IM 

records of courts of, how proved .*.',*.,, J ^^ 913 

records, etc., of department of government of, howproTed !.!.!!!! 944 

transcript of judgment of court of, may l*e filed with county olerk, and Jadgment docketed' II 1271 

deposition for use in courts of. (See Iibpoaition.) 

nilltary pay, bounty, arms, equipmenu, etc., of persons In senrlca of, exempt Amm ezeentton. um 



INDEX. 

Unkkowk Persons . Sicnov. 

Jiow desigrnated in sammons • 451 

Unsound Mind. (See Idiots, Lunatics, btc.) 
Utica: 

wards of, considered towns in respect to Jury lists lOU 

reooi-ders* court of. (See Kecosdebs' Courts. ) 



V. 

Valuation : 

of attached vessel. (See Attachment of Propebtt.) 

Variance : 

between pleading and proof. (See Pleading) 089, 540 

between sammon8 and complaint, when immaterial ', 721 

Verdict : 

ma^ be received on Sunday 6 

delects cured by 721 

death of party alter, not to stay jud^pnent 763 

in action for a wrong, no abatement after ^ 764 

not to be rendered a^iust party, after death 765 

motion to set aside, etc 999, 1000 

when taken subject to opinion of court 1183 

general and special, definitions of 118J 

when rendered Il?f7 

controlled by special finding 1188 

entry of UtV 

motion for Judgment on special, .^ 1233 

on verdict subject to opinion of court , 1234 

(SeeJURV.) 

verification : 

of complaint demanding alternative Judgment 486 

of defence not involving merits, required 513 

of pleading, when iieceASary 6j3 

efl'ectof 5i4 

how, and by whom made 5:^5 

•form of. 5M 

of coipterclaim merely 5:!7 

of pleading, remedy for want of, or defective ; 528 

of answer, defendant when not excused from. .' 529 

Vessel : 

or cargo, proceedings in case of attachment of. (See Attachment of Propertt.) 

when record of bill of sale, mortgage, etc., of, is evidence .\ 945 

Village : 

charter, ordinances, etc., of, how proved 941 



w. 

Warrant : 

of attachment. (See Attachment of Propertt.) 

Warrant of Commitment. (See Contempt ; Witness.) 

Waste : 

when action for, maybe brought in superior city court....; • 

damages on vacating injunction in ejectment or dower, include 617 

after sale of real property on execution. (See Sale under £XB0nTlON.) 

Westchester Count v : 

stenographer for supreme court, county court, etc., in 256, 857 

court to uirect additional Jurors to be drawn, instead of talesmen 1171 

Will: 

limitation of action to establish S8S 

Witness : 

punishment of, for refVisal to be sworn or to answer • 8-14 

(See also Contempt.) 

detention, etc., of, when and how punishable 14 

before sheriff's Jury, attendance and examination of. 108 

fees, how taxed and paid 109 

not to be excluded on account of interest • 828 

when party, etc., cannot be examined as ft9 

when husband and wife not competent witnesses 830, 831 

conviction for crime not to exclude 833 

clerg^ymun, etc., not to disclose confessions 833 

physicians not to disclose professional infonnation 834 

atloniuys, etc., not to disclose communications 8tf 

such teiit'tiuiony may be given, when patient or client is pi*esent and does not object 8M 

when not excusctl fVom testifving 90 

testimon y of party at the instancy of adverse party, may be rebutted , . 

how sworn 

may be examined by court to ascertain capacity, etc , 

mode of serving subpoena on, fees to be paid •• 

disobe^'iog aobpcsna, penalty for • •••.••••••••« 

in speoUL oaaea, peniitir tbx^.. • •••••..-..•••••••••••«••••• 
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INDEX. 

WtTifBBS^Coutinued. BECnoir. 

attaGhment a/^ainst ilofhultin^ , i n special oasos 8S5 

may be iraprtsouctl for coutumncy, etc 856 

warrant to commit, contcuts auit execution ol' 857|' 858 

subpcBnaotl before junttice of the peace, not subject to certain proTisions S.'iO 

exempt iVom arreiit while obeying subpcena, order, or jailgment 860, 865 

discliarge of, from arrest in violalion of lajtt provision 8til 

who may make order discharging from arrest 862 

arrest while obeying subpojna. etc., may maintain action 863,804, 866 

objections as to testimony on ileposition may be taken at trial ;883, 91 1 

may be sabp<enaed to attend before referee....* 1017 

deposition and examination of. without the State. (See Dei*081TI0N.) 

before tiial. (See Disposition.) 
deposition of, to be osod without the State. (See Deposition.) 

(See SuDPtKNA.) 

Woman: 

arrest of, in an action, when alIowe<l 603 

when execution against person of, maybe issued 1488 

Writ: 

form and requisites of. 22,28, 24 

when not invalidated by want of seal, or a wrong seal, or mistake, etc 34 

failure or adjournment of court 44 

of inquiry, on failure to reply to counter-claim 616 

of ne-exeat, abolished 648 

of injunction, abolished 602 

of inquiry, when court may direct, to ascertain damages, etc 1216 

when defendant entitled to notice of execution of such 1219 

proceedings on, how reviewed 1232 

Of error, abolished 1288 



roKKSBs: 

city court of, is a coort of record 
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